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Ohio Revised Code: 


IN THE 


Supreme Court of the United States 


Ocroser ‘Term, 1968 


CLARENCE BRANDENBERG, 
Appeliant, 


——V —— 


PEOPLE OF THE STATE OF OHIO, 
Appellees, 


ON APPEAL FROM THE SUPREME COURT OF THE STATE OF OHIO 
$e 


JURISDICTIONAL STATEMENT 


Appellant appeals from the final judgment of the Su- 
preme Court of the State of Ohio entered on June 12, 1968, 
dismissing sua sponte the appeal from the Court of Appeals 
of the First Appellate District of Ohio, dated February 
16, 1968, affirming the judgment of convietion rendered 
in the Court of Common Pleas, Hamilton County, Ohio 
on December 5, 1966. Appellant submits this statement to 
show that this Court has jurisdiction and that substantial 
questions are presented. 


Opinion Below 


Lhere are no written opinions, either reported or un- 
reported, in this case. The Judge assigned to write the 
opinion for the Ohio Court of Appeals died before com- 
pleting it, and the Ohio Supreme Court issued no opinion. 


Jurisdiction 


This is an appeal from a conviction for violation of 
Ohio Revised Code 2923.13. The final judgment of the 
Ohio Supreme Court was entered on June 12, 1965 and the 
notice of appeal filed therein on June 25, 1968. 


The jurisdiction ot the Supreme Court to review the 
decision of the Ohio Supreme Court by direct appeal Is 
conferred by Title 28, United States Code, Section 1207 (2) 
and is sustained by DeVeau v. Braisted, 363 U. 8S. 744 
(1960), and Schaware v. Board of Bur Kavaminers, 393 U.S. 
Joe (LYDL). 


Questions Presented 


1. Whether Ohio Revised Code See. 2923.15, which pro- 
hibits advocacy of criminal syndicalism, violates the First 
and Fourteenth Amendments on its face. 


2. Whether Chio Revised Code See. 2923.15, which pro- 
hibits advocacy of ¢rtminal anarchy, violates the First and 
Fourteenth Amendments as construed and applied in this 
case. 


3. Whether there was any evidence to sustain a convic- 
tion under See, 2923.13 of the Ohio Revised Code, as re- 
quired by the due process clause of the Fourteenth Amend- 
ment. 


Statutes Involved 


Ohio Revised Code 2923.13. Advocating criminal syn- 
dicalism. 


No person shall by word of mouth or writing advo- 
cate or teach the duty, necessity, or propriety of crime, 
sabotage, violence, or unlawful methods of terrorism 
as a means of accomplishing industrial or political re- 
form; or print, publish, edit, issue, or knowingly cir- 
culate, sell, distribute, or publicly display any book, 
paper, document, or written matter in any form, con- 
taining or advocating, advising or teaching the doc- 
trine that industrial or political reform should be 
brought about hy crime, sabotage, violence, or unlaw- 
ful methocls of terrorisin; or openly, willfully, and de- 
Itherately justify, by word of iouth or writing, the 
commission or the attempt to commit crime, sabotage, 
violence, or unlawful methods of terrorism with intent 
to exemplify, spread or advocate the propriety of the 
doctrines of criminal syndicalism; or organize or help 
to organize or become a membcr of, or voluntarily as- 
semble with any society, group or assemblage of per- 
sons formed to teach or advocate the doctrines of 
criminal syndicualism. 

Whoever violates this section shall be fined not more 
than five thousand dollars or imprisoned not more than 
ten years, or both. 


Ohio Revised Code 2923.12. Criminal Syndicalism. 


As used in Sections 2923.15 to 2923.15 inclusive of the 
Revised Code, “criminal syndicalism” is the coctrine 


4 


which advocates crune; sabotage, which is defined as 
the malicious injury or destruction of the property of 
another; violence; or unlawful inethods of terrorism 
as a means of accomplishing incustrial or political re- 
form. 


Statement of the Case 


Appellant was indicted and convicted in the Court of 
Common Pleas, Hannlton County, Ohio for advocating “the 
necessitv, or propriety of crime, violence, or unlawful 
inethods of terrorism as a means of accomplishing political 
reform,” and in a second count for voluntarily assembling 
“with a group or assemblage of persons former to advo- 
cate the doctrines of criminal svndalism,”’ both violations 
of Section 2925.13 of the Ohia Revised Code. For these 
crimes of advocacy and assembly, appellant was sentenced 
to a prison term of froin one to ten years and fined $1,000. 


The events upon which the conviction was based were 
depicted at trial in two films that were offered into evidence 
hy the state (R. 15,23). The announcer-reporter who helped 
make the film testthed that he had received a telephone 
invitation from an unknown party to appear at a raily, 
identified to him as a Ku Klux Nlan meeting to be held on 
rrivate property (R. +). He testifed that on June 28, 1964 
he helped make a sound film of portions of the meeting for 
showing on television with the consent and cooperation of 
the persons participating (R. 8). 


1 Sentence has thus far heen stayed. On Aucust 26, 1968 counsel 
mailed to the Clerk of this Court a Motion to Continue Supersedeas 
Bond in Effect and an Entry Continuing Stay of Execution During 
Pendency of Appeal. 
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Lhe film produced at trial showed that no crowd was 
gathered or onlookers present besides those participating 
in the ineetiny. Nor was any disturbance or call for vio- 
lence, abstract or otherwise, evident from the film or tran- 
seript. 


One scene showed ten to twenty hooded figures, some of 
whom carried long arms, gathered outdoors around a large 
wooden cross wrapped in rags. During the film the cross 
was lit? and voices in the crowd unidentified either in the 
film or elsewhere in the record, offered a series of ineom- 
plete phrases aid political slogans, some derogatory of 
Negroes and Jn one instance of Jews (R. 15): 


“T would like to” 

“How far 1s the nigger going to—yeah” 

“Over there” 

“This is what we are going to do to the niggers” 


*Wilham Morris, a longtime Klansman, who has written about 
the organization, was deposed ahout the meaning of the burning 
cross: 

“It has a spiritual meaning to all Klan members, in the language 
of the ritualism, symbolism .... Now, we are reminded that 
the cross upon which our Saviour died, which is the criterion 
of character of every Klansman, prior to the crucification of 
Christ. The cross was an emblem of degradation and shame, 
and we are reminded that were it not for the shed [sie] of blood 
of Jesus Christ on that cross, our own lives would be full of 
degradation and shame. Now, the fiery cross has a tremendous 
spiritual significance to us, also, because we are reminded that 
Jesus Christ said, ‘f am the Light of the World.’ He also said, 
and then we are reminded that God placed the flaming sword, 
guarded the entrance to the Garden of Eden with a flaming 
sword and he guided the Children of Israel on their journey 
to the Promised Land by par of fire by night and pillar of 
cloud by day. So, when we add fire to the cross, we simply are 
; : to the world our fiery zeal. Fire is the greatest 
purifier yet known to man. So, we syinbolically stand before 
the world in that manner” (R. 186-187). 
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“T would like to ask—eall this—Patrick” 

“A dirty nigger” 

“Send the Jews back to Israel” 

“T'm for 1t” 

“Let’s give therm back to the dark garden” 

“Save America” 

“Let's go back to constitutional betterment” 

“Bury the niggers” 

“We intend to do our part” 

“Give us our state rights” 

“Freedom for the whites” 

“Nigger will have to fight for every inch he gets 
from now on” 


Another scene in the same filin depicted a man in a reel 
hood, who announced in a ¢alin and ordinary voice that this 
meeting was an organization meeting and that a mareh on 
Congress was planned: 


“This is an organizers ineeting. We have had quite 
a few members here today which are—we have hun- 
dred, hundreds of members throughout the State of 
Ohio. I ean quote from a newspaper clipping from 
the Columbus, Ohio. Dispatch, five weeks ago Sunday 
morning. The Klan has nore members in the State of 
Ohio than does any other organization. Were nota 
revengent organization, but if our president, our Con- 
eress, Our Supreme Court, continues to suppress the 
white, Caucasian race, it’s possible that there nught 
have to be some revengeance taken. 


“We are marching on Congress July the Fourth, four 
hundred thousand strong. From there we are dividing 
into twe groups—one group to march on St, Augustine, 
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Florida, the other group to march into Mississippi. 
Thank you” (Rk, 15). 


The second film taken indoors showed six hooded figures, 
some of them armed, and an unarmed figure in a red hood 
behind a table on which had been placed a Bible. He made 
virtually the same announcement, though somewhat shorter, 
as that made in the prior scene, omitting any reference 
to “revengreance” (sic) (R. 23). He added: “I can quote— 
personaliy, | believe the nigger should be returned to 
Africa, the Jew returned to Israel. Thank you” (R. 23). 


Lhe prosecution presented no other evidence except the 
various objects appearing in the film (R. 79), testimony 
intended to identify appellant as the hooded figure who 
made the two Individual statements (R. 56, 97, 107), and 
testimony as to the location at which the meeting was held 
(R. 12). The prosecution presented no evidence of the 
nature of the Ku Klux Iklan, of the presence of a clear and 
present danger or of any danger whatsoever surrounding 
the meeting. The state rested on the words and peaceful 
activities depicted in the film. 


Although the defense did not introduce testimony, ap- 
pellant submitted depositions and other written evidence 
from IJXlan officials (R. 134 et seq.) as to the fraternal 
nature of the Ilan and its organizational prohibition 
against violence. Jn his deposition, James R. Venable, an 
attorney and Imperial Wizard (President) of the National 
Isnights of the Ku Wlux Klan Association of Ainerica re- 
ported : 

“We cdo not tolerate [violence]. That is, when I sav 


that, the Imperial officers or officers in the States, 
even in the Nlaverns, violence gets all of us in trouble, 
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and if we want to accomplish anything, we can’t afford 
to violate the law. I have told all of our Klan groups 
as well as those belonging to the National Association 
ffor the Advancement of White People] that we 
couldn't use anv type of violence, we had to obey the 
laws, Whether it was good or had, if we could unify, 
use the ballot box, we could) accomphsh this race war 
as you might call it” (R. 157). 


The Court in charging the jury (Rh. 208-220) indicated 
that mere advocacy and assembly were sufficient to con- 
stitute violations of the statutes (R. 213-216). The Court’s 
charge did not refer to clear and present danger or to any 
other First Amendment standard. Nor was there an in- 
struction that the jury need find the aims and purpose of 
avpellant’s meeting or of the Klan. The Court charged sua 
sponte as to conspiracy on the assemblage count but did 
not offer a delimiting instruction on conspiracy in the area 
of First Amendinent rights (R. 216-217). The appellant 
was convicted on both counts. 


The constitutional questions were first raised by appel- 
lant’s motion to quash the indictment and the memorandum 
in support thereof on the ground that the statute was un- 
constitutional on its face and as applied! because 1t violated 
the First and Fourteenth Amendments.* The motion was 
overruled on February 24, 1965 without opimon.* After 
some delay, the case proceeded to trial in November 1966, 


3 Hor other testimony on the philosophy of the Klan and _ its 
organizational restriction against violence, see R. 137, 183-184. 

‘Certified Record, Court of Appeals, First Appellate District of 
Ohio, Motion to Quash; Memorandum in Support of Motion to 
Quash. 


5 7d., Entry Overruling Motion to Quash. 
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After trial appellant renewed the First Amendment ques- 
tions and raised the objection that the verdict was against 
the evidence, 


On appeal to the Court of Appeals of the First Appellate 
District of Ohio, appellant argued that his First and Four- 
teenth Amendment rights had been violated and that the 
state had violated due process by failing to submit any 
evidence that would have sustained a conviction. The 
Court affirmed without opinion. 


On appeal to the Ohio Supreme Court, appellant again 
raised the constitutional questions asserted below.?. The 
Ohio Supreme Court sua sponte dismissed the appeal for 
failure to raise a substantial question but issued no opinion, 


The Questions Are Substantial 


Appellant’s conviction rests upon a criminal syndicalism 
Statute whose language drastically curtails First Amend- 
ment freedoms. The Ohio courts have found the statute 
to be free from constitutional defect. Since the statute 
involved does not so much as approach the required First 
Amendment standards laid down by this Court, jurisdiction 
should be noted. 


I. Section 2923.13 is unconstitutional on its face because 
it contains language almost identical to language held to 
violate the First Amendment in prior decisions of this 


°a Td., Motion for New Trial. 
°id., Assignments of Error and Brief of Defendant- 


‘Certified Transcript of Record, Supreme Court of Ohio, Memo- 
randum in Support of Jurisdiction. 
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Court. In particular, the statute struck down in A eyishian 
vy. Bourd of Regents, 585 U.S. 959 (1907) is a virtual rephe: 
of See. 2923.158 

Language held vague in Aeyshian appears almost ver- 
batim in the opening lines of See, 2925.18, although the 
requirement of wilfulness and celiberatceness in the stat- 
ute in Neyishiun made it preferable to the statute at bar. 
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This Court tound the ‘defect of vagueness” in language 
that punished one whe “‘by word of mouth or writing 
wilfully and deliberately advocates, advises or teaches the 
doctrine’ of forceful overthrow of government.” 385 UL 5. 
at 599. This Court disapproved that language because 
“mere advocacy of abstract doctrine is apparently included” 
and beeause the language “eould reasonably be construed 
to cover Inere expression of belief.’ 585 U.S. at 600, 601. 
Like the New York statute at issue in Aeyishian the Ohio 
statute here 


“is plainly susceptible of sweeping and nnproper ap- 
plication. It may well [restrain] one who merely ad- 
voeates the doctrine in the abstract without any at- 
tempt to indoctrinate others, or incite others to ac- 
tion in furtherance of unlawful aims. See Herndon 
v. Lowry, 301 U.S. 242... Fates v. United States, 
B54 TS 208... Nolo v. United States, 367 U. 5. 290 

Seales v. United States, 367 U.S. 208..." 385 

UF. S&S. at 599-600. 


$ Though Aeyishien was a test oath case and this is a criminal 
conviction, this Court has said: “Where, as here, protected free- 
doms of expression and association are similarly involved, we see no 
controlling distinetion in the fact that the definition is used to pro- 
vide a standard of criminality rather than the contents of a test 
oath.” Dombrowski v. Pfister, 380 U. 8. 479, 494 (1969). 


The relevant language of O.R.S. 2923.13 reads: 
“No person shall by word of mouth or writing advocate or 
teach...” 
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Keyishian further found the use of the terms “advise” 
and “teach”, also contained throughout See. 2923.13, to have 
infirmities similar to those it found im the term “advocate”: 


“|ijn prohibiting ‘advising’ the ‘doctrine’ of unlawful 
overthrow does the statute prohibit mere ‘advising’ 
of the existence of the coctrine, or advising another 
to support the doctrine? Since ‘advoeacy’ of the doc- 
trine of foreeful overthrow is separately prohibited, 
need the person ‘teaching’ or ‘advising’ this doctrine 
himself ‘advocate’ 1t? Does the teacher who informs 
his class about the precepts of Marxisin or the Declara- 
tion of Independence violate this prohibition?” 385 
U.S. at 600. 


see, 2923.13 snnilarly encompasses the teacher who “know- 
ingly circulate[s] written inatter .. . advising unlawful 
acts”. It cannot therefore withstand the requirements of 
Keyishian. 

Lhe same similarity of language is to be found between 
the public display section of Sec. 2923.13 and Sec. 161 of 
the New York Penal Law, which this Court consulted for 
definitions ot words at issue in Keyishien. Under See. 161 
advocacy of erininal anarchy consisted of 


“publteaily display[ing] any book... containing or ad- 

vocating, advising or teaching the doctrine that or- 
ganized government should be overthrown by force, 
violence, or unlawful means.” 385 U. 8. at 599.1 


The relevant words in Sec, 2923.18 forbid one to 

“publically display any hook . . . containing or advocating, 
advising or teaching the doctrine that industrial or political 
reform should be brought about by crime, sabotage, violence, 
or unlawiul methods of terrorism.” 
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Of these words, this Court asked: 


“Does the teacher who carries a copy of the Communist 
Manifesto on a public street thereby advocate criminal 
anarchy? It is no answer to say that the statute would 
not be apphed in such a case. We cannot gainsay the 
potential effect of this obscure wording on ‘those with 
a conscientious and scrupulous regard for such under- 
takings.” Bayyett v. Bullitt, B77 UL 8S. 360..." Lbid. 


This Court imacde the same anaiysis of the language in 
Keyishian which prohibited “distribution” of such matter 
in the manner proscribed in Sec. 2923.15. See 385 U.S. 
at 601. 


Finally, the statutes at issue in Aeytshian barred cm- 
nloyment of members of sted organizations. See. 2923.13 
sweeps even more broadly, lacking a requirement of se1enter 
and punishing those who becoine a “member of, or volun- 
tarily assemble with any society, group or assemblage 
of persons formed to teach or advocate the doctrines of 
criminal svndacalism.” ‘his Court reafirmed in Aeyishian 
its view that “[mJere knowing membership without a 
specific intent to further the unlawful aims of an organiza- 
tion is not constitutionally adequate.” Scales v. United 
States, 367 U. S. 203 (1961): fates v. United States, 354 
U.S. 298 (1957). 3848 U.S. at 606. See also Aptheker v. 
Seeretary of State, 3878 U. 8S. 500 (1964); Elfbrandt v. 
Russell, 354 U.S. 11 (1866). 


Sec. 2923.13. so strikingly similar to the language disap- 
proved in Aciyshian, must also fall for vagueness and over- 
breadth. The Ohio statute is a broad regulation of speech 
of a kind long disereclited by this Court. It is not narrowly 
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drawn so as to incorporate the teaching of Noto v. United 
tates, 367 U. 8. 290, 297-298 (1961) that “the mere ab- 
stract teaching of ... theory, including the teaching of 
the moral propriety or even moral necessity for a resort 
to force and violence, ts not the same as preparing a group 
for violent action and steeling it to such action.” If “[p]re- 
cision of regulation must be the touchstone in an area. . 
closely touching our most precious [First Amendment] free- 
doms,” NAACP v. Button, 371 U. S. 415, 488 (1963), Sec. 
2923.13 cannot stand. 


é Sec. 2923.13 explicitly prohibits speaking, writing 
and publishing and thus directly infringes First Amend- 
ment rights. It is therefore unconstitutional unless con- 
strued and applied so that it is limited to situations in 
which there is a clear and present danger of an evil the 
state may prohibit. Schenck v. United States, 249 U.S. 47 
(1919); Abrams v. United States, 250 U. 8. 616 (1919): 
Lhornhill vy. Alabama, 310 U. 8S. 88 (1940); Cantwell v. 
Connecticut, 310 U.S. 296 (1940); Pennekamp v. Florida, 
328 U.S. 381 (1946) ; Craig v. Harney, 331 U.S. 367 (1947) 
Wood v. Georgia, 370 U. S. 375 (1962). Since the Court 
of Appeals of Ohio specifically affirmed appellant’s con- 
viction and the Ohio Supreme Court sua sponte dismissed 
the appeal for lack of a substantial question," appellant. 
stands convicted for speech which the state failed to show 


* Although appellant’s case apparently presented the first oppor- 
tunity for the Ohio Criminal Syndicalism Act to be applied to a 
set of facts, the Ohio courts chose not to place any delimiting inter- 
pretation on the statute. In Stute v. Hassay, 126 O. S. 177 (1932), 
the only prior case involving See. 2923.13, the trial court held that 
the statute violated the guarantee of free speech under the Ohio 
constitution. Under a procedure then in effect, the prosecuting 
attorney filed a bill of exceptions in the Ohio Supreme Court, al- 
lowing the question of the constitutionality of the Criminal Syndi- 
calism Act to be brought up for decision as an abstract question, 
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had resulted in a clear and present danger or indeed in 
any <langer at all. 


The standards to which this Court has held the States 
respecting convictions affecting speech are the Inghest 
known to our law. In discussing the standard that has been 
most often applied to speech and association olfenses, this 
Court has concluded: 


“What finally emerges from the ‘clear and present 
dunger’ eases is a working principle that the substan- 
tive evil must be extremely serious and the decree of 
imminence extremely high before utterances can be 
punished. ‘Those cases do not purport to mark the 
furtherest boundaries of protected expression 
They do no more than recoenmize a munimumn conmpul- 
sion of the Bill of Rights.” ” 


More recently this Court redefined its approach, rejecting 
roverninent contentions that a “balancing” of government 
against Individual interests was proper: 


‘Raced with a clear conflict between a federal statute 
enactect in the interests of national security and an In- 
dividual’s exercise of his First Amendment rights, we 
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unrelated to any fact situation. The majority upheld the act, though 
acknowledging that the purview of the First Amendment of the 
federal Constitution was broader than the comparable section m 
the Ohio Bill of Rights. Jd. at 187. Its finding of constitutionality 
was based on the view that that First Amendment did not apply 
to the states—-a view even then contrary to Gitlew v. New York, 268 
U. S. 652 (1925). Since the Aassay case, there have been no re- 
ported decisions construing the Ohio Criminal Syndicalisin Act, 
and it appears that there were no convictions thereunder until 
appellant’s conviction. 


2 Bridges v. California, 314 U. 8. 252, 263 (1941). 
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have confined our analysis to whether Congress has 
adopted a constitutional means in achieving its con- 
cededly legitimate legislative goal. In making this de- 
terinination we have found it necessary to measure 
the validity of the ineans adopted by Congress against 
both the goal it has sought to achieve and the specific 
prolubitions of the J*irst Amendment. But we have in 
no way ‘balanced’ those respective interests. We have 
ruled only that the Constitution requires that the con- 
fet between congressional power and individual rights 
be accominodated by legislation drawn more narrowly 
to avoid the confhet. There is, of course, nothing novel 
in that analysis. Such a course of adjudication was 
enunciated by Chief Justice Marshall when he declared - 
‘Let the end be legitimate, let it be within the scope of 
the constitution, and all means which are appropriate, 
which are plainly adapted to that end, which are not 
prohibited, but which consist with the letter and spirit 
of the coustitution, are constitutional.’ AL’Cullech v. 
Maryland, 4 Wheat 316, 421, 4 L ed 579, 605 (em- 
phasis added by Supreme Court). In this ease, the 
means chosen by Congress are contrary to the ‘letter 
and spirit’ of the First Amendment.” ¥ 


Lhe facts surrounding appellant’s conviction render it 
unconstitutional under any standard put forth by this 
Court. In a meeting apparently staged for television, ap- 
pellant solicited membership into the Iku Klux Ilan and 
informed the television audience of a planned march. In 
the only reference even possibly construed as an allusion to 
violence he disclainied revenge, though conceiving it pos- 


18 Tnited States v. Robel, 389 U. 8. 258, 268 n.20 (1967). 
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sible if “our President, our Congress, our Supreme Court 
continues [sic] to suppress the white, Caucasian race” (R. 
15). There was no indication that this revenge—men- 
tioned in the context of a political discussion—was not the 
usual political revenge normally pursued peacefully. Ap- 
pellant was himself unarmed and neither advocated nor 
even referred to the use of arms. 


Appellant's acts presented no danger to the state and 
certainly not the dangers recurded in prior cases where 
this Court nonetheless has upheld First Amendment rights. 
Appellant’s speech was not “a general attack on all or- 
eanized religious systems” of which there was evidence 
that “the hearers were in fact highly offended.” Caatiwell 
v, Connecticut, 310 U. 8. 296, 309 (1939). There was na 
crowd of “‘muttering and grumbling’... onlookers”. Cox 
v. Louisiand, 379 U.S. 336, 548 (1965), or “ ‘an actual infer- 
ference with trafic and an unininently threatened disturb- 
ance of the peace of the community.” Edwards v. South 
Carolina, 372 U.S. 229, 239 (1965). Nor does this case 
rise to the level this Court has required before a conviction 
for a speech may be sustained, Appellant did not speak 
“in a loud... volee... [giving] the impression that he 
was... urging that they rise up In arms and fight...” 
Feiner v. New York, 340 U. S. 515, 316, 3517 (1950). A 
controversial word here and there during a peaceful, staged 
eathering where no violence was advocated does not deprive 
a speech or the meeting at which it occurs of First Amend- 
ment protection. 


2 There was no evidenee to sustaim a conviction under 
Section ?993.13. Under the terms of the statute the state 
had the burden of showing advoeacy, publication, organiza- 
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tion and assemblage," to propagate criminal syndicalism, 
the doctrine defined under Ohiv law as reform through vio- 
lence, The state failed altogether in its burden, rendering 
appeliant’s conviction unconstitutional under the doctrine 
of Lhompson v. Louisville, 362 U. S. 199 (1960). See also 
Melds v. Fairfield, 375 U. S. 248 (1963): Garner vy. Louisi- 
and, 308 U.S. 157 (1961). 


Lhe state chose to rest on the film and supplemental 
identification testimony. Yet neither the film nor transcript 
contain a scintilla of evidence of advocacy of reform through 
violence that would have satisfied count one. The evidence, 
as we have shown (pp. 5-7, ifra), is to the contrary. 
Nor did the state attempt to satisfy that part of Sec. 2923.13 
prohibiting voluntary assemblage with such a group, for it 
offered no proot of the purpose of the group assembled or 
of the Klan, as required to meet count two. 


in Liske v. Kansas, 274 U. 8. 380 (1927) this Court in- 
validated a conviction under the Kansas Criminal Syndical- 
ism Act containing language paralleling the Ohio statute 
at issue here. At trial, the only evidence offered of erimina] 
syndicalism was the preamble of the organization’s con- 
stitution advocating, inter alia that “ ‘between [the work- 
ing class and the employing class] a struggle must go on 
until the workers of the world organize as a class, take 
possession of the earth, and the machinery of production 
and abolish the wage system’ ” 274 U.S. at 382-383. This 
Court said unanimously: 


“Consistently with the Federal Constitution, peaceable 
assembly for lawful discussion cannot be made a crime. 


‘“* The trial court gratuitously offered a charge in conspiracy, in 
the absence of conspiracy language from the statute, the indictment, 
or as part of the state’s proof (R. 216-217). 
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The holding of meetings tor peaceable political action 
cannot be proscribed. Those who assist in the conduct 
of such meetings cannot be branded as criminals on that 
score. The question, if the rights of free speech and 
peaceable assembly are to be preserved, 1s not as to 
the auspices under which the meeting Is held but as 
to its purpose; not as to the relations of the speakers, 
but whether their utteranees transcend the bounds of 
the freeclom of speech which the Constitution protects. 
[f the persons assembling have cominitted crimes else- 
where, if they have formed or are engaged In a con- 
spiracy against the public peace and order, they may 
be prosecuted for their conspiracy or other violation 
of valid laws. But it is a different matter when the 
State, instead of prosecuting them for such offenses, 
seizes upon mere participation in a peaceable assembly 
and a lawful publie discussion as the hasis for a erimi- 


nal charge.” 299 U.S. at 560. 


DeJonge ¥. Oregon, 299 UL. 8. 358, 359 (1937), held that it 
was no crime for a speaker to urge attendance at a “meet- 
inv of the [Communist] party... and to bring their friends 
to show their defiance of local pohce authority and to as- 
sist them in their revolutionary tactics.” Can it therefore 
be legal today to announce a peaceful march on Congress 
and on two Southern states, or even to suggest that some 
unnamed revenge may follow if the government doesn't 
change, or to express dislike for certam minority groups in 
4 derogatory manner? Whatever the generally held view 
of the Klan, the state is held to its proof, especially where 
the crime charged consists of words and alleged association. 
The prosecution failed altogether to meet the most mini- 
mal evidential standards. 
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CONCLUSION 


For the reasons stated above, jurisdiction should be 
noted. 


Respectfully submitted, 


ALLEN Brown 
W11 First National Bank Bldg. 
Cincinnati, Ohio 45202 


Mentyvin L. Wunr 

ELEANOR Houmes Norton 
196 Fifth Avenue 
New York, N. Y. 10010 


Davin L. STERLING 
BERNARD A. BERKMAN 
OF Counsel 
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APPENDIX 
Judgment Entry of the Supreme Court of Ohio 


THE SUPREME COURT OF THE STATE OF OHIO 
1968 Term 
To wit: June 12, 1968 
No, 68-132 


THE STATE OF OHIO 
City of Columbus 
er rr 
STATE OF OHIO, 
| Plaintiff-Appellee, 
—Vs.— 


CLARENCE BRANDENBURG, 


Defendant-Appellant. 


APPEAL F'RoM THE CouRT oF APPEALS 


For Hamilton County 
$$$ ____-—_ 


Lhis cause, here on appeal as of right from the Court of 
Appeals for Hamilton County, was heard in the manner 
prescribed by law, and, no motion to dismiss such appeal 
having been filed, the Court sua sponte dismisses the ap- 
peal for the reason that no substantial question exists 
herein, 


It is further ordered that the appellee recover from the 
appellant tts costs herein expended; that a mandate be sent 
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to the Common Pleas Court to carry this judgment into 
execution: and that a copy of this entry be certified to the 
Clerk of the Court of Appeals for Hamilton County for 
entry. 


I, Thomas L. Startzman, Clerk of the Supreme Court of 
Ohio, certify that the foregoing entry was correctly copied 
from the Journal of this Court. 


Witness my hand and the seal of the Court 
this day of 19 


/s/ Tuomas L. StartzMan, Clerk 
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Judgment of Affirmance 


IN THE 
COURT OF APPEALS 
I'trst APPELLATE DISTRICT 
HaMILTon County 
OHIO 


No. 10147 


_— $a 
STATE OF OHIO, 
Plaintiff-Anpellee, 
—ys.— 


CLARENCE BRANDENBERG, 


Defendant-Appellant. 
— 


his cause came on for hearing upon the appeal on ques- 
tions of law, assignments of error, bill of exceptions, the 
transcript and the original papers and pleadings from the 
Court of Common Pleas of Hamilton County, Ohio, and 
was argued by counsel, on consideration whercof, the Court 
finds there 1s no error apparent on the record in said pro- 
ceedings and judgment, prejudicial to Appellant. 


It 1s, therefore, considered by the Court that the judg- 
nent of the Court of Common Pleas be, and the same hereby 
is, affirmed, and that Appellee recover froin the Appellant, 
his costs herein expended, taxed at $ 
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And the Court being of the opinion that there was rea- 
sonable grounds for this appeal, allow no penalty. 

It is further Ordered that a special mandate be sent to 
the Common Pleas Court of Hamilton County, Ohio, for 
execution upon this judgment. To all of which Appellant, 
by his counsel, excepts. 


fk * 4 * Eg 


To the Clerk: 


This judgment is approved. Enter upon the journal of 
the court. 


JupGceE Bert H. Loxa 
Presiding Judge 
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In The 


Supreme Court of the United States 


October Term, 1968 


No. 492 


CLARENCE BRANDENBERG, 


Appellant, 
vs. 
PEOPLE OF THE STATE OF OHIO, 
Appellees. 


BRIEF OF APPELLEES 
IN OPPOSITION TO JURISDICTION | 


ISSUES PRESENTED 


l. Is Ohto Revised Code Section 2923.13 unconstitu- 
tional, either on its face or as applied in this case? 

2. Was there evidence to sustain a conviction under 
Ohio Revised Code Sectton 2923.13? 


STATUTES INVOLVED 


Ohio Revised Code Sectton 2923.13 — Advocating 
Criminal Syndicalism: 


‘No person shall by word of mouth or writing advo- 
cate or teach the duty, necessity, or propriety of crime, 
sabotage, violence, or unlawful methods of terrorism 
as a means of accomplishing industrial or political 
reform; or print, publish, edit, issue, or knowingly 
circulate, sell, distribute, or publicly display any book, 
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paper, document, or written matter in any form, con- 
taining or advocating, advising or teaching the doctrine 
that industrial or political reform should be brought 
about by crime, sabotage, violence, or unlawful 
methods of terrorism; or openly, willfully and de- 
liberately justify, by word of mouth or writing, the 
commission or the attempt to commit crime, sabotage, 
violence, or unlawful methods of terrorism with intent 
to exemplify, spread or advocate the propriety of the 
doctrines of criminal syndicalism: or organize or help 
to organize or become a member of, or voluntarily 
assemble with any society, group, of assemblage of 
persons formed to teach or advocate the doctrines of 
criminal syndicalism. 


. Whoever violates this section shall be fined not more 
than five thousand dollars or imprisoned not more 
than ten years, or both.” 


Ohio Revised Code Section 2923.12 — Criminal 
Syndicalism: 


“Ac used in sections 2923.13 to 2923.15, tnclusive, 
of the Revised Code, ‘criminal syndicalism’ is the 
doctrine which advocates crime; sabotage, which 1s 
defined as the malicious injury or destruction of the 
property of another; violence; or unlawful methods 
of terrorism as a means of accomplishing industrial or 
political reform.” | 


STATEMENT OF FACTS 


In this case the defendant-appellant made pre-arrange- 
ments with a T.V. reporter and a T.V. cameraman for 
their attendance at a “Ku Klux Klan” rally and meeting 
held in Hamilton County, Ohio, on June 28, 1964. ‘The 
rally and meeting were recorded by them on sound film 
and were broadcast over a local (as well as network) 
T.V. station outlet. The persons attending the rally-meet- 
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ing wore robes and hoods with holes for their eyes, and 
were: armed. with shotguns, rifles and “another weapon”. 
(T. page 5). | 
The leader of the group, identified at the trial as being. 
the defendant-appellant (T. pages 10, 11, 17, 40, 41, 45, 
46, 56, 57, 70 and 74), wore a red robe and hood and 
made the following statements to the rally meeting: _ 


“I would like to — how far is the nigger going to — 
yeah. Over there. This is what we are going to do 
to the niggers. I would like to ask — call this — 

. Patrick. A dirty nigger. Send the Jews back to Israel. 
I'm for it. Let’s give them back to the dark — garden. 
Save America. Bury the niggers. We intend to do 
our part. 


Give us our state rights. Freedom for the whites. 
Nigger will have to fight for every inch he gets from 
now on. 

This is an organizers meeting. We have had quite 
a few members here today which are — we have hun- 
dreds of members throughout the State of Ohio, I 
can quote from a newspaper clipping from the Colum- 
bus, Ohio, Dispatch, five weeks ago Sunday morning. 
The Klan has more members in the State of Ohio 
than does any other organization. We're not a re- 
vengent organization, but if our President, our Con- 
gress, our Supreme Court, continues to suppress the 
white, caucastan race, it’s possible that there might 
have to be some revengeance taken. 


We are marching on Congress July the Fourth, four 
hundred thousand strong. ‘From there we are dividing 
into two groups — one group to march on St. Augus- 
tine, Florida, the other group to march into Mississippi. 
Thank you.” 


The defendant-appellant was subsequently arrested and 
indicted for violating Section 2923.13, Ohio Revised Code 
(Criminal Syndicaltsm) . 


@ ——g er . 
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The defendant-appellant was indicted in September, 
1964, but because of motions, continuances and the taking 
of numerous depositions at his request, trial was not had 
until November 28, 1966. As a result of that trial, which 
concluded on December 5, 1966, the jury returned a 
verdict of “guilty” on both counts of the indictment. 

A Motion for a New Trial was overruled and, thereafter, 
appellant appealed to the Court of Appeals for the First 
Appellate District of Ohio, and said Court subsequently 
afhrmed the conviction of the lower court. 

Defendant-appellant then appealed to the Ohio Supreme 
Court, which affirmed the conviction without an opinion. 


ARGUMENT AS TO ISSUES NOS. 1 AND 2 


It is the contention of the appellees in this matter 
that the issues involved are of neither great public 1m- 
portance nor are there substantial constitutional issues 
involved. It is the further contention of the appellees that 
this case is strictly one of whether or not there was 
sufficient evidence to support the charges brought against 
the said defendant-appellant. The case was submitted to 
a jury on the evidence presented. This verdict was sus- 
tained by way of a Motion for a New Trial and an affir- 
mance both in the Court of Appeals and in the Supreme 
Court of Ohio. 


ISSUE NO. ONE 


Ohio Revised Code Section 2923.13 has previously been 
declared to be constitutional in the case of State v. Kassay, 
126 O. S. 177. In a similar criminal syndicalism statute 
in California, this Court held in Whitney v. California, 
994 U. S. 357, 47 S. Ct. 641, 71 L. Ed. 1095, that the 


question of whether or not one attending a Communistic 
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convention intended to assist in the organization of a 
Communist Party with knowledge of its unlawful charac- 
ter and purpose is one of fact, a finding of which by the 
jury, affirmed by the reviewing court, is not open to 
review by the Supreme Court. The Court further held 
in that case that freedom of speech, which is secured by 
the Constitution, does not confer an absolute right to 
speak without responsibility whatever one may choose, 
or an unrestricted and unbridled license giving immunity 
to every possible use of language and punishing those 
who abuse their freedom. We are not arguing against the 
bare and fundamental rights of freedom of speech, freedom 
of the press, freedom of peaceable assembly, etc. Nor are 
we arguing against the cases of Gitlow v. New York, 
268 U.S. 652; DeJonge v. Cregan, 299 U. S. 353; Herndan 
v. Lowry, 301 U. S. 242; and many others cited which 
recite that legal premise. It is to be noted that the Supreme 
Court was not in those cases confining and restricting 
ttself to just that proposition. On the contrary, in the 
Gitlow case the syllabi state: 


“2. Freedom of speech and of the press, as secured 
by the Constitution, 1s not an absolute right 
to speak or publish without responsibility what- 
ever one may choose or an immunity for every 
possible use of language. 


“3. That a State, in the exercise of its police power, 
may punish those who abuse this freedom by. 
utterances inimical to the public welfare, tend- 
ing to corrupt public morals, incite to crime or 
disturb the public peace, is not open to question. 


“6. Such utterances present sufficient danger to the 
public peace and security of the State to bring 
their punishment clearly within the range of 
legislative discretion even if the effect of a given 
utterance cannot accurately be foreseen. 
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“7 & State cannot reasonably be required to defer. 
taking measures against these revolutionary utter- 
ances until they lead to actual disturbances of the 
peace or imminent danger of the State’s destruc- 
tion. 


And, on page 670 of the Opinion (in Gitlow), the 
Court stated the following, after first upholding the con- 
stitutionality of the (New York) statute: 


“This being so (the constitutionality of the statute) 
it may be applied to every utterance — not too trivial 
to be beneath the notice of the law — which is of 
such a character and used with such intent and purpose 
as to bring it within the prohibition of the statute. 
In other words, when the legislative body has deter- 
mined generally, in the constitutional exercise of its 
discretion, that utterances of a certain kind involve 
such danger of substantive evil that they may be 
punished, the question whether any specific utterance 
coming within the prohibition class 1s likely, in and 
of itself, to bring about the substantive evil, 1s not 
open to consideration. It 1s sufficient that the statute 
itself be constitutional and that the use of the language 
comes within its prohibition.” 


In the case of Bullock v. United States, 265 F. (2d) 
683, certiorari denied 78 9S. Ct. 54, the Court stated that 
the guarantee of “free speech” does not include the right 
to persuade others to violate the law. There are too many 
cases on this subject to cite and here belabor the argument. 

It is not argued that the Ohio Legislature was without 
power to enact Section 2923.13, of the Revised Code of 
Ohio (under the police power) , it 1s argued that it violated 
the defendant-appellant’s rights under the First Amend- 
ment. 

The fourth syllabus of State v. Kassay, 126 O. 5. 177, 
upholds the validity of “criminal syndicalism”. statutes of 
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Ohio. Chief Justice Marshall, speaking for a majority of 
the Court, in upholding the constitutionality of the 
(criminal syndicalism) statute, cited People v. Most, 171. 
N. ¥. 423; Frohwerk v. U. S., 249 U. S, 204 (at 206); 
Gittow v. New York, 268 U. S. 652; and many others.. 
The law of that syllabus (in Kassay) was followed in 
Cincinnati v. King, 6 O. O. (2d) 313, and is the law 
today. 

Although some of the states’ criminal syndicalism statutes 
are aimed specifically at doctrines pertaining to the over- 
throw of the government by force, other states have 
legislated against any advocacy of crime or violence, or 
unlawful methods of terrorism as a means of accomplishing 
industrial or political reform. Ohio’s statutes fall within 
the latter group. 

It is apparent that almost all of the reported cases, as 
being supportive of the law on the subject encompassed 
in this issue, deal with communism, sedition, espionage, 
and the like. Nevertheless, it is submitted that the 
principle is the same and, stated in essence, it is, simply, 
that although the First Amendment prohibits legislation 
against free speech it does not give immunity for every 
possible use of language. (Frohwerk v. United States, 249 
U.S. 204). 3 

Since some space has been devoted to a discussion of 
the “‘present danger’ test, and conceding that the United 
States Supreme Court has repeatedly declared that the 
necessity for a valid restriction (to protect the state and 
its people from crime, violence, terrorism, etc.) does not 
exist unless the speech is reasonably calculated to cause 
imminent danger, it is submitted that this matter is not 
for consideration in determining the validity of the statute; 
it can arise only at the trial. (State v. Kassey, at page 186). 

The Smith Act was upheld in the case of Dennis v. 
United States, 341 U.S. 494, 95 L. Ed. 1137, 71 S. Ct. 857. 
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In the case of Yates v. United States, 354 U. S. 298, 1 
L. Ed. (2d) 1356, 77 S. Ct. 1064, the Court reafirmed the 
validity of the Smith Act. In particular, the Court went 
into the definition of the term “‘advocate” as used in. that. 
Statute. The Court refused to declare the Statute uncon- 
stitutional on that term. It went on to define the term 
“advocate” as not being a mere abstract doctrine but to 
advocate action. In fact, the Court, in that case, indicated 
that the term covered the advocacy of a future act rather 
than a limited terminology of an immediate act. 
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The Court went on to say at page 1378: 


“the essential distinction is that those to whom the 
advocacy is addressed must be urged to do something. 
now or in the future, rather than merely believe in 
something. » 


The appellant has laid great weight and stress on the 
case of Keyishian v. Board of Regents, 385 U. S. 589, 17 
L. Ed. (2d) 629, 87 S. Ct. 675. The factual background 
of that case is completely different from the facts betore 
this Court. The law in question in that case involved 
administrative rulings and the rights of teachers to teach 
and what they could teach. The Court said in that case, 


at page 640: 


“our nation is deeply committed to safeguarding 
academic freedom, which is of transcendent value to 
all of us and not merely to teachers concerned. That 
freedom is therefore a special concern of the First 
Amendment which does not tolerate laws that cast a 
pall of orthodoxy over the classroom. The vigilant 
protection of constitutional freedoms is nowhere more 
vital than in the community of American Schools 
* * * Teachers and students must always remain. 
free to inquire, to study and to evaluate, to cain new 
maturity and understanding; otherwise our civiliza- 
tion will stagnate and die.” : 
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The above certainly is not the factual case nor back- 
ground of the case currently before the Court. This is 
not a case of teaching abstract doctrines, or even teaching. 
This 1s a case of hooded men with guns and weapons 
gathering together and being worked up to a pitch to 
take specific action at a specific time. Using the above 
terms of the Court, the evidence did not disclose that the 
defendant was to inquire, to study, to evaluate, or to gain 
new maturity. 


We therefore believe that the Ohio law in question is 
constitutional under the United States Constitution. There 
is no doubt in its terminology. Abstract rules and defini- 
tions can be read into any statute. We do not believe that 
the Court is desirous of going into and declaring statutes 
unconstitutional on remote abstract possibilities which are 
tar from the facts of the case before the Court. The issue 
is basically one fact, and not the constitutionality of a 
statute. | 


As the Court held in Dennis v. United States, 341 U. S. 
494, 95 L. Ed. 1137, 71 S. Ct. 857, at page 516: 


“Where there is doubt as to the intent of the defen- 
dants, the nature of their activities, or their power to 
bring about the evil, this Court will review the con- 
victions with scrupulous care demanded by our Con- 
stitution. But we are not convinced that because 
there may be borderline cases at some time in the 
future, these convictions should be reversed because 
of the argument that these petitioners could not know 
that their activities were constitutionally proscribed by 
the Statute.” 


We therefore respectfully submit that the Ohio law 
“In question is constitutional, in that it violates neither 
the First nor Fourteenth Amendments, either on its face, 
or as construed and applied in this case. 
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ISSUE NUMBER TWO 


It is the belief of appellees that there was sufficient proot 
to sustain the conviction. As set forth in the factual state- 
ment, the facts indicate that there were several men at a 
rally meeting of the “Ku Klux Klan”, who were wearing 
hoods and robes and who were armed with shotguns, rifles, 
and “another weapon”. It was shown that the crime was 
committed within the territorial jurisdiction of the Court 
on the date charged and that the defendant was one of 
the leaders in the group and spoke out on several occasions, 
with the quotes attributed to him in the factual statement. 
The defendant was specifically identified as the person 
making the statements. He was not, as the Court stated 
in the Keyishian case, supra, inquiring, studying, or eval- 
wating an idea. He was haranguing the group to specific 
course of action on a specific date, toward violence and 
unlawful terrorism as a means of accomplishing political 
reform. 

The surrounding facts and circumstances were also con- 
sidered by the Court and jury. This is not the case of 
a man by himself in an open desert yelling ‘fire’; but 
rather the case of a man in an open crowded theater 
wing using the same exact word. The jury had every 
right to consider why the hoods. They also had the right 
to consider why these men, to whom the defendant was 
speaking, had shotguns, rifles and another weapon. They 
also had the right to consider the background and secrecy 
of this meeting. Using this background, we respectfully 
submit that it was a jury question to determine whether 
the words of the defendant-appellant were words which 
urged men to do something now or in the future, or 
whether they were words indicating a mere belief in some- 
thing, or an abstract discussion of something. 

Appellant’s counsel further states that there was no 
evidence of the purpose of the group assembled in order 
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to meet the requirements in the second count of the indict- 
ment. A jury can clearly infer the intent and purpose 
of an individual or group by that person’s, or group's, 
actions. 


Certainly with all of the above mentioned background 
and evidence, plus other evidence at the time of trial, 
the jury could determine if the group’s purpose fell within 
the terms of the crime charged. 


It is respectfully submitted that this cause, having been 
tried to a jury, it was a question of fact for the jury to 
determine from the evidence and testimony adduced, 
whether the defendant-appellant violated the applicable 
provisions of Section 2923.13, Ohio Revised Code. A 
review of the record will show clearly that the verdict (of 
the jury) was based upon, and supported in fact by, evi- 
dence sufficient in law to establish the guilt of the defen- 
dant-appellant. 


The import and meaning of the defendant-appellant’s 
words having been submitted to the jury for determination, 
under the circumstances under which they were made 
(secret meeting, hooded men armed with guns), and 
having been thus resolved, 1t 1s submitted that counsel’s 
(for defendant-appellant) effort to substitute his under- 
standing or appraisal of that language, in the argument 
on this appeal, 1s without meaning or materiality. 


The basic question is, was there evidence adduced from 
which the jury could have reached tts verdict even though, 
as appellant's counsel has stated, other persons might have 
reached a different verdict? The law is quite clear that 
where there is some evidence upon which a jury could 
have reached a verdict that that verdict will not be set 
aside, unless the finding of the jury 1s unsupported by any 
evidence. 
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CONCLUSION 


In conclusion, we respectfully submit that the Court 
should deny the appeal because: 

1. The Statute is not unconstitutional on its face as 
violative of the First and Fourteenth Amendments. 

9 The Statute is not unconstitutional in this case, as 
applied and construed, as violative of the First and Four- 
teenth Amendments. 

3. There was more than a sufficient amount of evidence 
to sustain the finding and verdict of the jury. 

It is therefore submitted that no substantial questions 
are presented by the appeal, and that the judgment of the 
lower courts should be affirmed. 


Respectfully submitted, 


MELVIN G. RUEGER 
Prosecuting Attorney 


LEONARD KIRSCHNER 


Ass’t. Prosecuting Attorney 
420 Court House 
Cincinnati, Ohio 45202 
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Indictment 


THE STATE OF OHIO, 


HaMILron CouUNTY 


THe Court oF Common Puras or Hamitron County: 
Term of July in the year nineteen hundred and sixty four. 


HaMILTon COUNTY, SS. 


The Grand Jurors of the County of Hamilton, in the 
name and by authority of the State of Ohio, upon their 
oaths present that Clarence Brandenberg on or about the 
twenty eighth day of June in the year nineteeen hundred 
and sixty four at the County of Hamilton and State of 
Ohio, aforesaid, did unlawfully by word of mouth advo- 
cate the necessity, or propriety of crime, violence, or 
unlawful methods of terrorism as a means of accomplishing 
political reform, contrary to the form of the statute in 
such case made and provided and against the peace and 
dignity of the State of Ohio. 


SECOND Count 


And the Grand Jurors of the County of Hamilton, in 
the name and by authority of the State of Ghio upon their 
oaths do further present that Clarence Brandenberg on or 
about the twenty eighth day of June in the year nine- 
teen hundred and sixty four at the County of Hamilton 
and State of Ohio, aforesaid did unlawfully voluntarily 
assemble with a group or assemblage of persons formed 
to advocate the doctrines of criminal syndicalism, contrary 
to the form of the statute in such case made and pro- 
vided and against the peace and dignity of the State of 
Ohio. 

Raymonp E.. Samson 
Prosecuting Attorney 
Hamilton County, Ohio 
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Motion to Quash 
[Eued January 19, 1965] 


COURT OF COMMON PLEAS 
Haminron County, OHT0 
CriminaL Drvisron 


No. 85024. 


a 
STATE OF OHIO, 


Plaintzff, 
V. 


CLARENCE BRANDENBURG, 


Defendant. 
————— oh 


Comes now Clarence Brandenburg by and through Peter 
Outecalt, his attorney, and moves the court to quash the 
indictment in this ease under which he is charged with 
violating Section 2923.13 RC by reason of a certain defect 
apparent on the face of the record in this case, to-wit: 
The indictment herem charges the Defendant with the 
violation of a statute which is not constitutional inasmuch 
as said statute denies the Defendant’s rights as set forth 
in the first and fourteenth amcndments to the United 
States Constitution. Furthermore, the Smith Act as 
amended, 18 USC 2385 which prohibits the knowing ad- 
vocacy of the overthrow of the Government of the United 
states by force and violence supersedes the inforcibility 
of the Ohio Criminal Svndicalism Act (Section 2923.13 
RC) which proseribes the same conduct. 


Prerer OUTCALT 
Attorney for the Defendant 


Entry Overruling Motion to Quash 
(Eintered February 24, 1965] 


COURT OF COMMON PLEAS 
Hamitton County, OHIO 


CRIMINAL DIvIsIon 
No. 85024 


—_— 
STATE OF OHIO, 


Plainizf, 


CLARENCE BRANDENBERG, 


Defendant. 
i Ip 


This matter came on to be heard on the motion of the 
defendant, Clarence Brandenberg, to quash the indictment 
herein, the arguments of counsel, and the law, and the 
Court, being fully advised in the premises, finds said mo- 
tion not to be well taken and hereby overrules the same to 
all of which the defendant excepts. 


Motion for New Trial 
[Fuled December 8, 1966] 


COURT OF COMMON PLEAS 
Hamitron County, OHI0 
CRIMINAL DIvIsion 
No. 85024 
a a a 
STATE OF OHIO, 


Plaintzff, 
V. 


CLaRENCcE BRANDENBURG, 
Defendant. 
$a a rn 


Now comes Clarence Brandenburg, the defendant herein, 
and moves the Court for a new trial in this cause for the 


following reasons, to-wit: 


1. 


bo 


oD 


Error of law in the Court’s failure to sustain the 
Motion to quash the indictment. 


Térror of the Court in its failure to sustain defen- 
dant’s Motion for a change of venue. 


Error of the Court in its failure to sustain the 
defendant’s Motion to inspect tapes, films and 
documents. 


Error of the Court in its failure to sustain the 
Motion to suppress evidence. 


10. 


Lay 


“6 


Error of the Court in its failure to sustain defen- 
dant’s renewed Motion to suppress evidence macle 
at the start of the trial. 


IXrror of the Court during the trial in admitting 
into evidence certain items obtained in the search 
of defendant’s premises. 


Error of the Court in its failure to sustain defen- 
dant’s Motion for dismissal at the conclusion of 
the State’s case in chief. 


Error of the Court in its failure to sustain defen- 
dant’s objections to the admissions of other tes- 
timony and exhibits. 


Error of the Court in sustaining certain objections 
of the Prosecuting Attorney. 


The verdict of the jury was manifestly against 
the weight of the evidence. 


Other errors apparent on the face of the record 
herein. 


Respectfully submitted 


PETER OUTCALT 
Attorney for Defendant, 
Clarence Brandenburg 


Copy received: 


Melvin Rueger 
Prosecuting Attorney 


(illegible) 


By: 


Assistant 
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Reporter’s Transcript of Proceedings 


Harotp Atan Leonarp being first duly sworn, was ex- 
examined and testified as follows: 


Direct Examimation by Mr. Nikolin: 


Q. Sir, would you state your full name, please, and spell 
your last name? A. It’s Harold Alan Leonard. Leon- 
ard. 

(). And where do you live, sir? A. 6741 Maple Street 
in Mariemont. 

@. And, Mr. Leonard, directing your attention to— 
Well, let me ask you this. Where are you now cmployed, 
sir? A. WKRC-TY. 

@. What do you do there, sir? A. I am an announcer- 
reporter. 

@. And how long have you been engaged in that par- 
ticular kind of work, sir? A. Oh, approximately ten years. 

@. Directing your attention to the 28th day of June of 
1964, where were you employed at that time, sir? A. 
Crosley Broadcasting, now known as Avco Broadcasting, 
WLW. 

@. And for how long had you been employed by WLW- 
IV prior to June the 28th, 1964? A. Approximately two 
years. 

(). And, sir, directing your attention to several weeks 

as 
prior to that time, ?H ask you whether or not you had 
occasion to have a conversation on the telephone concern- 
ing a meeting which was to take place approximately on 
the 28th of June, 64? 
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Mr. Outcalt: Objection. 

The Court: What is the objection? 

Mr. Qutcalt: Well, Number One, he hasn’t iden- 
tifed the time. Number T'wo, he hasn’t identified 
with whom. And, Number Three, it’s a leading 
question. 

The Court: All three objections will be overruled. 
You can’t go into the conversation, but— 

Mr. Nikolin: No, I am just asking him if he had 
a conversation. 


A. Yes, sir, I did. 

q). And, did you take note of the voice with whom you 
spoke at that time, sir? A. [ would have to answer that 
in this manner. Not at first, but after several conversa- 
tions I did recognize the voice as being the same one. 


Mr. Outcalt: Objection, and ask it be stricken as 
not responsive. 
The Court: What was the question? 


(Question read by the Reporter.) 


The Court: Qh, it’s generally, generally respon- 
sive. Overruled. 


Q). Now, sir, can you tell these ladies and gentlemen on 
—--4f-— 

how many occasions did you converse with the same voice, 
prior to the 28th of June, 64? A. Only generally. I 
couldn’t give you any specific number, but there were— 

(). Your best estimate. A. There were several calls. 

(). And, as a result of those calls, Mr. Leonard, did you 
have occasion to go to 350 Two Mile Road on June the 28th, 
1964 ? 
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Mr. Outcealt: Objection. 

The Court: What is your objection? 
Mr. Outcalt: Leading. 

The Court: Overruled. Proceed. 


A. I can’t answer as to whether I went to 350 Two Mule 
Road; I did have an occasion to go to a house on Two 
Mile Road, but I clo not know the number. 

(). All right, sir, Sir, the location that you went to, at 
o00—or at Two Mile Road on that date, June the 28th, was 
that location in Hamilton County, Ohio? A. Yes, str. 

@. And, sir, what did you do when you got there—or 
tell us what occurred after you got to the general location 
of Two Mile Road on that day. A. We got to Two Mile 

Road— 

@. When you say “We” who do you mean, sir? A. My 
photographer, Gene Neuber, and myself were assigned to 

—_F_ 
this particular news coverage by Gene McPherson, the 
—now Vice-president of Avco jn charge of news. We got 
to the area, turned down Two Mile Road, and got off of 
the paved section of it on to a dirt or gravel road, where 
we finally came up upon a car that was blocking the road. 
There were several hooded individuals carrying guns that 
stopped us at that point. 

Q. What kind of guns, sir? <A. Sir? 

Q. What kind of guns? A. IJ recall at least one shotgun 
and one rifle, and I think there was another weapon. There 
were either three or four men. At least, I think they were 
men, because they had hoods on, they didn’t look like 
women. 

Q. What kind of hoods? Describe them. A. If I recall, 
they were—they appeared to be homemade, out of a sheet, 
with, you know, the holes in the eyes. 
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Q. All right, sir. A. They asked who we were, and then 
proceeded to lead us to a home at the very end of Two 
Mile Road. 


Mr. Nikolin: Mark these. 


(Two photographs were marked State’s Exhibits 
1 and 2 for identification.) 


@. Sir, let me show you this item marked 1 for identi- 
fication, if you will. J’ll ask you to look at that. See if 
you recognize that. A. Yes, sir. 

—bh— 

Q). Sur, Vill ask you if that is a fair and accurate repre- 
sentation of what it portrays? A. Yes. 

Q@. And is that the same home that you say you saw 
when you arrived there or were led there? A. IL believe 
if 1s, sir, 

(). Now, sir, did you have occasion then to notice the 
area of where you were? ‘that is, the premises and sur- 
rounding grounds and so on and so forth? A. Yes, 

(). Let me show you this item marked 2 for identifiea- 
tion and take a look at that, if you will, sir. Recognize 
that, do you, sir? A. Yes, I do. 

Q. I will ask you whether or not that is a fair and ac- 
curate representation of that particular area as you saw 
it on the 28th of June? A. With one exception. 

Q. Yes? A. There were numerous automobiles parked 
In an areca in the background of this picture by what ap- 
pears to be a dilapidated garage. 

Q. I see. And did you notice anything else about that 
area, sir? A. Well, there were many things I noticed, but 

— 
what specific reference— 
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Q. I mean, did you have occasion to notice any kind of 
a structure such as a cross or anything of that sort? A. 
Yes. 


Mr. Nikolin: Mark these 3 and 4. 


(Two photographs were marked State’s Hix- 
hibits 3 and 4 [ur identification.) 


@. Sir, let me show you an item marked for identifica- 
tion Number 3, and [’ll ask yon to look at that, sir. Recog- 
nize that, do you, sir? So far as the general area 1s con- 
cerned, is what we are interested in. A. I believe I do 
recall the post with the meter of some sort on 1t. 

@. Would that be a— A. This is the general type of 
area, yes. 

Q. That would be a fair and accurate representation of 
that particular area? 


Mr. Outealt: Objection. 


A. Il would believe so, yes. 

@. Sur, let me show you Exhibit, or item marked 4 for 
identification, and ask you to look at that, if you will, sir. 
A. This is a close-up of the other one. 

@. Is that a fair and accurate representation of what 
it portrays? A. Yes, it is, 

—8— 

Q. All right. Now, sir, Mr. Leonard, would you tell these 
ladies and gentlernen what took place from that point for- 
ward? <A. From the point of arrival? 

(). Yes. You say you were escorted to the house? A. 
Correct. We were met—there were several hooded indi- 
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viduals. Jf I remember correctly, there were twelve or 
thirteen of them. 

Q. Were all these individuals wearing hoods, sir? A, 
Yes, they were. 

Q. All right. A. And at all times. I never saw a face. 

Q. All right. A. There was some discussion; J cannot 
recall it accurately. We then were allowed into the home, 
but refused admission to the back of the house where we 
were told there were women and we were not allowed back 
there, And, of course, made no attempt to do so. 

There was a ceremony, if you can call it that, of a record 
playing by one of the reputed leaders of one of the Klan 
organizations. I don’t know which one. 

Q. Would you tell these ladies and gentlemen how you 
came to go to this location, Mr. Leonard? A. By these 
anonymous phone calls that I had received, telling me 
that there was going to be a news story, and that if I 

con! ee 
would not call the police or notify the FBI, that we would 
be given exclusive, an exclusive news story. 

Q. Well, sir, was this the same voice that you had spoken 
to prior to the 28th of June? A. Yes, it was. 

Q. And, had you spoken to the same voice after the 6th 
of August of 1964? A. Yes, 

@. Had you spoken to the same voice on any occasion 
between the 28th of June and the 6th of August? A. Yes, 
sir. 

Q. And, sir, did you eventually have occasion to learn 
the identity of that voice? 


Mr. Outcalt: I will object, your Honor. 
The Court: Yes. I think he ean ask him whether 
or not he recognized the voice. | 
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A. TL reeognized the voice. 
Q. All right. And, did you have occasion at any time to 
come face to face with the individual who had that voice? 


Mr. Outealt: I will object. 

The Court: What is your objection? 

Mr. Outcalt: Well, your Honor, he is talking 
about an, anonymous phone cails and everything 
hike that. I don’t know if this man is an expert on 
speech or anything like that. 

—19— 

The Court: He said he recognized the voice. Now, 
of course, he has the right to ask him as to how he 
recognized that voice, whether he was acquainted 
with the voice, whether he ever talked to the in- 
dividual with that voice. It 1s, of course, subject to 
your cross-examination. 


Q. Can you answer that, sir? A. Would you please re- 
peat the question? 


(Question read by the Reporter.) 


A. I believe I have, yes. 

@. And do you recall when that was, sir? <A. J don’t re- 
call the exact date. It was some time after this person 
had been arrested. 

Q. Now, sir, let me ask you to take a look at this de- 
fendant here, Clarence Brandenburg. Do you recognize 
him, sir? A. Yes, I do. 

-@. And when did you first have occasion to meet him, 
sir? A. I believe it was after Mr. Brandenburg had been 
arrested. 
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Q. And, did you recognize his voice at that time, sir? 
A. At that time I think I would have to give a qualified, 
Iam not sure. 

Q. When did you first have occasion to recognize his 
voice? A. During subsequent numerous phone calls to my 
place of business, and my home, and when it got to the 

mn, |p [oe 
point when I would get the phone call and immediately 
recognize it and say, “Hello, Clarence.” 

Q. Was that this defendant’s voice, sir? A. Yes, 1t was. 


Mr. Outcalt: Objection. 
The Court: Yes. It’s leading. You can ask him 
whose voice 1t was. 


Q. All right, whose voice was it? 


Mr. Outealt: I will object to that, too. He said 
the only time he caine face to face with this par- 
ticular defendant he didn’t recognize the voice from 
that. Subsequent telephone calls could have been 
with anybody, your Honor. 

Mr. Nikolin: That is what we are asking him. 

The Court: I don’t think he said he didn’t. He 
had a qualified— What was your answer to the— 
what was his answer to that question before when 
he said he had to qualify his answer? With refer- 
ence to the recognition of the voice. 


(Answer read by the Reporter.) 


The Court: All right, your objection will be over- 
ruled. 
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(). On how many occasions did you meet this defendant 
face to face, sir? A. The exact number I conldn’t reeall, 
but— 

—12— 

@. Approximately. A. Numerous occasions, I would 
have to say. 

Q. Did you recognize his voice at that time, sir, when 
you were face to face with him? A. Yes. 

@. And [Pll ask you, sir, whether or not that was the 
voice that vou first heard of several weeks prior to June 
the 28th, 1964, on the telephone? A. Again I would have 
to say, [ would have to qualify my answer by saying I be- 
lieve so. Because I did not pay that much attention to the 
voice prior to going to the meeting. 

Q). Now, sir, let me ask you this question. On June the 
28th of 1964, did you have occasion to come into contact 
with that voice again on Two Mile Road? 


Mr. Outealt: Object. It’s leading. 
The Court: Overruled. 


A. Again Jil have to give a qualified answer, and that is 
that at the time with shotguns and rifles around you, I 
was a little bit too nervous to pay too much attention to 
any VOIces. 

Q. What were you nervous about, sir? <A. If you had 
a—if you were greeted with a shotgun and a rifle pointed 
at you or in the general direction of you, that would make 
you nervous, would it not? 


Mr. Outealt: Objection. 


Q. Did it, sir, make you nervous? A. Yes, it did. 
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Mr. Nikolin: Mark this. 


(A movie film was marked State’s Exhibit 5 
for identification. ) 


Q. Did you have occasion to photograph the activities— 
A. I did. 

Q@. —of the actions that took place? A. I did. 

@. While you were at Two Mile Road? A. I did. [ 
had occasion to take part in photographing the activities. 

Q. Were you present when the movie film was made? 
A. Yes, I was. 

Q. At all times, sir? A. At all times. I shot part of it. 

@. Sir, let me show you this item marked 5 for identi- 
fication. A. Yes, sir. 

@. Do you recognize that, sir? Is that the movie film 
that was shot at that time? A. I couldn’t tell you unless 
I saw it, sir. 

Q). Let me ask you, Mr. Leonard: Did you have occa- 
sion to view the film which was taken— A. Yes. 

q. —in your presence and partially by you? <A. Yes, 
and put it on the air. 

—14— 

Mr. Nikolin: All right. Your Honor, in order to 
be able to ask the further questions which are neces- 
sary, we would like to project this film at this time 
for this witness’ viewing. 

The Court: Very well. 

Mr. Outcalt: I will have to object to this being 
projected at this time, your Honor. 

The Court: Well, it will be admitted on a pro- 
fessional statement that there will be a connection 
between this film and the defendant. 
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Mr. Nikolin: There will be that, your Honor. 

The Court: Very well. 

Mr. Nikolin: We would like at this point to mtro- 
duee itinto evidence. 

The Court: You, of course, first have to see 
whether or not-——what the witness will have to say 
about the film. I don’t know if this is the film or not, 
or if there is any connection between the film and 
the defendant. I am taking your professional word 
there will be a tie-up between the film and the defen- 
dant. 

Mr. Nikolin: Yes. 

The Court: All right, proceed. 


(State’s Hxhibit 5 for identification, a movie film 
with sound, was shown. ‘T'ransertption as fol- 
lows: 

—l]5— 

“TL would bke to—how far 1s the nigger 
going to—veah. Over there. This is what we 
are going to do te the niggers, I would lke to 
ask—call this—Patrick. A dirty nigger. Send 
the Jews back to Israel. I’m for it. Let’s give 
them back to the dark—garden. Save America. 

Let’s go back to constitutional betterment. 

Bury the niggers, We intend to do our part. 

Give us our state rights. I'reedom for the 

whites. Nigger will have to fight for every 

inch he gets froin now on. 

This 1s an organizers meeting. We have had 
quite a few members here today which are— 
we have hundreds, hundreds of members 
throughout the State of Ohio. I can quote 
from a newspaper clipping from the Columbus, 
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Ohio Dispatch, five weeks ago Sunday morn- 
ing. The Ilan has more members in the State 
of Ohio than does any other organization. 
We're not a revengent organization, but uf our 
President, our Congress, our Supreme Court, 
continues to suppress the white, caucasian 
race, 1¢’s possible that there might have to be 
some revengeance taken. 

We are inarching on Congress July the 
Fourth, four hundred thousand strong. From 
there we are dividing into two groups—one 
group to march on St, Augustine, Florida, the 
other group to march into Mississippi. Thank 
you.” 


Q. Mr. Leonard, do you now recognize this item marked 
2 for identification? A. Yes, I do. 

Q). [s that the film that was taken at that time? A. It 

—16— 
is a part of it. 

@. And, let me ask you, sir, at the time that the film 
was taken curing your visit there, were there two sections, 
one in the house and one outside? <A. Yes, there were. 

Q. And, sir, the voice inside of the house at the time 
that the filn was taken, the individual who was doing the 
speaking, do you recall how he was dressed? How was he 
dressed so far as the— A. The only one, the only thing 
I would recall that was distinctive would be, if I recall, a 
red hood as opposed to the rest wearing the white hood. 


Mr, Nikolin: Mark this. 


(A red cloth was marked State’s Exhibit 6 for 
identification. ) 
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@. Sir, let me ask you to look at this item marked for 
identification No. 6. Recognize that, do you, sir? A. It 
is similar. I can’t say it’s the same one, but it is similar. 

©. Similar to the one you saw? A. Yes. 

Q. And clid you recognize— Let me ask you this. Did 
you recognize the voice that was doing the speaking inside 
of the house at the time vou were making the movie? A. 
Not at the time. 

—_j7— 

Q. Not at the time. Do you now recognize the voice on 
this sound fllm that vou just heard? 


Mr. Outealt: Objection. 

The Court: You mean this morning here? 
Mr. Nikolin: Just now, your Honor. 

The Court: Overruled. 


A. L would have to say yes. 

@. Ancl whose voice is that, sir? A. I would believe it 
to be that of Mr. Brandenburg. However— 

Q. Is that the defendant in this case? <A. It 1s. 


Mr. Outcalt: Objection. You interrupted him. He 
said, [ believe it to be Mr, Brandenburg. However— 
Would you please let him finish. 


@. Go ahead. A. However, as I say, 1 am not an expert 
as such on voices. There are electronic means of doing this, 
however. 

@. Mr. Leonard, what did vou do after you had completed 
the film at this particular oceasion? A. Got out of there 
In @ hurry. 

Q. And what, if anything, was done with the film? A. 
The film was, of course, in its raw state and was taken 
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back to WLW, processed—that is, developed—put together, 
not in the order that it was shown this morning. There were 

—15— 
several other pieces that are not here this morning, that 
were used on the 11:00 o’clock show that evening, and again 
on the 6:00 o’clock show the following day. 

Q). What show is that, sir? A. WLW-T'V 5’s newscast. 

(). And, at 11:00 o’clock p.in. on the 28th of June, 19643 
A. Yes, sir. 

Q. And, sir, would you tell us when did you next have © 
occasion to come into contact with this same voice, after 
that particular tine? A. Very shortly thereafter. I quite 
frankly ean’t recall because of the large number of phone 
calls that flooded the station that mght, whether it was 
that night or the next day or so, but it was quite soon after 
the film was shown. 

Q. Sir, 1 will ask you whether or not you had occasion 
to be at a location known as 618 Mill Street in Arlington 
Heights ata TV Repair Shop? A. No, str, I did not. 

(). Never have been there? A. No, sir. 

(). And, sir, let me ask you if you had occasion to notice 
this defendant’s right wrist when you came into eontact 
with him personally. Do you recall that, sir? A. No, sir, 
[I did not. 

Q. The portrayal of the scenes which are incorporated 

_j9— 
within this itemn marked 5 for identification, the sound 
movie film, are they fair and accurate representations of 
what took place at that time? <A. Yes, with, as I say, 
there are several things missing. 

(). Yes, but what is there is a fair and accurate repre- 
sentation, 1s that correct, sir? A. This is correct. 
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Mr. Nikolin: [f your Honor please, we would like 
to introduee into evidence at this point the item 
marked 5 tor identification. 

Mr. Outealt: I will object, your Honor. 

The Court: All right, step up here, counsel. 


(Discussion out of the hearing of the Reporter.) 


The Court: A short recess, ladies and gentlemen. 
Short recess. 


(Recess taken. Discussion between Court and coun- 
sel during the recess out of the presence of the jury.) 


(Jury returned from revess, } 


The Court: All right, you may proceed. 
Mr. Outecalt: Your Honor, do I understand my 
objection to admitting this mnto evidence— 
The Court: J will reserve my ruling on it. 
Mr. Ontealt: Okay. 
Mr. Nikolin: Mark this. 
(A movie film was marked State’s Exhibit 7 for 
identification. } 
—20— 

Q. Mr. Leonard, you say that Exhibit 5, the— A. You 
are referring to the filin that we saw? 

Q. Yes. The original. Where is that original at? A. 
Here it is up here. 

Q. This iten marked for identification 5, you say is the 
original and that does not encompass everything that took 
place at the time you photographed it, is that correct, sir? 
A. I did not say this was the original, no. I said this is 
part of what was shown but had been chopped up. 

Q). Now let me ask you, why was it chopped up? A. For 
several reasons. Qne, that NBC wanted part of the film, 


22 


we had to ship some of that to them. After they showed it, 
it was returned, spliced back in, it was changed around in 
position for re-showing the following day so it wasn’t ex- 
actly the same thing that the viewers had saw before, 
and then there are parts missing that Mr. McPherson for 
one reason or another took out tor promotion uses and so 
forth, 

(). Is there anything incorporated within item marked 5 
for identification which was not taken in your presence? A, 
No, sir, that was all taken in my presence. 

Q. All right. Now, sir, let me ask you: Do you know if 
any copies were made of that film? A. I know that copies 
were ordered to be made, yes. 

Q. Sir, let me show you an item marked for identifica- 

a) 
tion Number 7. A. Yes, sir, 

Q. And ask you if you have jnst viewed that film? A. 
Yes, I have, 

Q. And is it a fair ancl accurate representation of what 
you photographed on the 28th of June? A. Yes, sir. 

Q. At Two Mile Road. And does it have some parts which 
are not in the original? <A. Yes, it does. 

Q. Or item Number 5? A, That’s correct. 


Mr. Nikolin: Your Honor, I would at this time like 
to introduce into evidence items 5 for identification, 
and item 6 for identification. 

Mr. Ontealt: Objection. 

Lhe Court: Of what? 

Mr. Nikolin: Or 7, I’m sorry. 7. The copy. 

The Court: Of what? 

Mr. Nikolin: Of item 5. It has some things that 
item 0 does not have in it. Taken by this individual. 
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The Court: Are you showing anything else? 

Mr. Nikolin: After it has been introduced into 
evidence IL would then like it shown to the jury, your 
Honor, so they ean have the benefit of that, aiso. 

The Court: I think you better show it first, to 

_99__ 
determine whether or not it’s material to the issue 
in this case. 

Mr. Nikolin: All right. Fine, 

The Court: Then the Court will rule on it. 

Mr, Nikolin: Fine. 

The Court: As J understand it now, this picture 
here that you are runnmg, together with the first 
picture vou ran, is a complete picture of everything 
that took place on that day? 

Mr. Nikolin: That may not be trne, your Honor, 
but this item 7 will have some parts which are not 
included within 5. 

The Court: Which were taken on that day? 

The Witness: Yes. 

Mr, Nikolin: Same date, time and place. 

Mr, Outcalt: Your Honor, I don’t see how we ean 
receive a copy of the original into evidence. 

The Court: If he testifies that— 

Mr. Ontcalt: It was not made in his presence; he 
said it was ordered. 

The Court: When he sees it, he was there, if he 
can testify that it’s an accurate picture of what took 
place, he can testify. 

Mr. Outcalt: I objeet. 

The Court: If he will so testify. I don’t know what 

99 
he will testifv to. That is up to the prosecutor to 
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ask him questions. If he doesn’t, you make your 


motion to, to take it fron: the consideration of the . 


jury. 
(State’s Exhibit 7 for identification, a movie 
film with sound, was shown. Transcription as 
follows: 


“This 1s an organizers meeting. We have 
hundreds of members throughout the State of 


Ohio, I have a clipping here in front of me’ 


which is taken from a Columbus, Ohio news- 


paper five weeks ago, stating that we have. 


more KER members in the State of Ohio than 
does any other organization. We are making 
a march on Congress, four hundred thousand 
strong, on July the Fourth. From there we 
are spreading into two groups, one to march 
into Mississippi and the other into St. Augus- 
tine, Florida. I can gqnote—personally, I be- 
lheve the nigger should be returned to Africa, 
the Jew returned to Israel. Thank you.” 


Mr. Nikolin: Now, vour Honor, I think the Court 
is going to have to admonish this defendant for mak- 
ing a demonstration in the presence of this jury. 

The Court: What was that, Mr. Prosecutor? I 
didn’t hear what you said. 

Mr, Nikolin: I say, vour Honor, I am suggesting 
to the Court that the defendant be admonished for 
making a demonstration in front of the jury. 

—24 — 

The Court: Have your chent, Mr. Outealt, observe 
the ordinary courtesies of the courtroom. All right. 
proceed. 
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Mr. Outealt: Joxcuse us, your Honor. 


(Continuation of State’s Exlubit 7 for identifica- 
tion. Transcription as follows: 


“This is what we are going to do to the niggers. 
I would lke to ask—eall this—Patrick. A dirty 
nigger. Send the Jews back to Israel. I’m for it. 
Let’s give them back to the claark—garden. Save 
America. Let’s go back to constitutional better- 
nent, Bury the mggers. We intend to do our part. 
Give us our state rights. Freedom for the whites. 
Nigger will have to fight for every inch he gets 
from now on.” 


Q. Sir, directing your attention to item 7 for identifica- 
tion, do you now recognize that item, sir? A. Yes, sir. 

@. Taken in your presence and partially by you on the 
28th of June, 1964, 1s that correct, sir? A. That’s correct. 

(}. And is that a fair and accurate representation of what 
was taken, either by you or In your presence at that loca- 
tion on that date? <A. Yes, 1 Is. 

Q. Sir, the voice which you heard within the dwelling, 

5 
in the house, do you now recognize that voice, sir? A. 
Again, I would have to say yes, but I did not recognize it 
at the time. 

Q. Do you now recoynize it? A. I would say yes. 

Q. And is that the voice of the defendant Brandenburg? 
A. Again, as I answered before, I would have to say yes, 
but im not an expert. 

Q. All right. Now, the voice which you say within the 
house you recognize now to be the defendant Brandenburg, 
can you tell us, sir, what color hood that particular indi- 
vidual was wearing? A. On that date? 
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Q. Yes. A. That would bea red hood. 

@. Would it be similar to item marked for identification 
Number 6? A. Yes, sir, I believe I have answered that 
already. 


Nr. Nikolin: Your Honor, at this point we would 
like to introduce into evidence, commencing in chrono- 
logical orders, item 1, 2, 35, 4, 5, 6 and 7. 

The Court: Very well. 

Mr. Outcalt: May I be heard? 

The Court: Yes, sure. 

Mr. Outealt: Items 1 through 4, the defendant has 

—26— 
no ohjection whatsoever to those, your Honor. 5 and 
7, 1 do object to the admission of those films into 
evidence because of the fact that, as I sav, they have 
been edited, chopped up, the witness himself says 
they are incomplete; 7 is a copy, which has been ap- 
parently mutilated by the network to some extent: 
as to item 6, I don’t think that there was any iden- 
tification by the witness except he said this is one 
that looked like the one I saw out there on Two Mile 
Road. 

So, I would object to 5, 6 and 7, 

The Court: Objection will be overruled. 

Mr. Outealt: Note my exception. 


(State’s Exhibits 1 through 7 for identification 
were received into evidence and marked State’s 
[ixhibits 1 through 7.) 


Mr. Nikolin: You may cross-examine. 


at 


Cross Examination by Mr. Outcalt: 


(). Mr. Leonard, you are now employed by WIKRC-TV, 
Channel 12, is that correct? A. That’s correct. 

Q. And you said that—when did you go with Channel 12? 

When did you go to work for them? A. To be exact, I 
can’t give you the day, but it was the day of the Ku Klux 
iXIan rally across the river. 

( They hired me that day to cover that meeting, I be- 

lieve it was in either September or October of last—well, 

,it would be ’64. Or ’65. 1 forget which. I really am not 
certain on the date. 

@. You can’t recall if it was ‘64 ar 65? A. I would have 
to try and refresh my memory. Well, I have been there 
a year ane a half, so whatever date it goes hack. 

(). That would be— A. Now you figure it out. 

(). Well, let’s sec. This is 11-66, that would be, a year 
and a half would be about March or April of °65. A. Well, 
it would have been ’65 then. It would have been September 
of ’69. 

(). That was approximately over a year after the— 
A. That is correct. 

(J. —meeting you attended, Now, before you were em- 
ploved to cover this Iku IKKtux Klan meeting across the 
river by Channel 12, how long had you been gone from 
WLW-T? A. Oh, about three months, 1f I recall, sir. 

Q. And then you would have left WLW-T just about the 
end of 1964? A. No, it would have been in ’65, 

(). The end of 1965? A. No. As I say, I was employed 

—25— 
by WIRC around Septeinber of ’65, and I left "LW, I be- 
lieve 1t was, in June of ’65. 
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Q. June of ’63. That would have been approximately one — 
year after the meeting on Two Mile Road? A. That is 
about right, yes. 

Q. Now, sir, how long prior to that were you employed 
by WLW-T? A. Approximately two and a half years. A 
little bit short of three years. 

Q. Where did you work before that, sir? A. WCKY. 

Q. This is your second time with— A. No, WCKY | 
Raclio. | 

Q. I get WKRC and WCKYY contused. You were in the' 
radio business with WCIXY¥? A. That’s correct. 

Q. About how long? <A. I was there for two years. 

Q. And this meeting that you attended on July—pardon 
me—June 28th, 1964, I presume that you had previously 
had some—you said you had previously had some con- 
versation about that meeting with an individual over the 
telephone? A. That 1s correct. , 

Q. And, did you then report these conversations to Gene 
McPherson, your boss? <A. J did, sir. 

Q. And was it Mr. McPherson who assigned you and Mr. 
Neuber to cover the meeting? A. That is correct, sir. 

@. And on these Exhibits 3 and 4, if you will look at 
them a moment, sir— We'll take Exhibit 3 here which is 
a, L guess you would eall it a long shot of a couple of 
poles. Do you believe that is a picture that was taken 
at 350 Two Mile Road? A. I believe it is, yes, sir. 

Q. And— A. If you want my reasons I can tell you why. 

(). Yes, if you would. A. Specifically, this is a concrete 
block where a cross had been, there is a pole with a utility 
meter of some type on it, and the other pole in the back- 
rround. 
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Q. And, this is a close-up of that same— A. Same pic- 
ture. 

@. Obviously? A. Yes, sir. 

Q. When were these, 1, 2, 3, 4 taken, sir? A. I would 
have no idea, Sir. 

Q. Were you there when they were taken? A. I was not. 

Q. Do you know if they were taken by your employer at 
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the time, WLW-, or the Cimeinnati Police Department? 
A. All I could give vou is hearsay, sir. I understand that 
the Cineinnati Police Department took the pictures. 

@. When you went out on June 28th, 1964, to number 3930 
Two Mile Road, what timne of the day or night was that that 
you got there, sir? A. It was late afternoon. 

Q. And, well, what would vou say, 4:00 o’elock, 5:00 
o'clock? A. To the best of my recollection, it would be in 
that time period, yes. 

Q. Well, now, actually, it probably would have been 
more like 4:00 o’clock becausc— How long were you there? 
A. That, again, is difficult to recall, the exact time period 
that we were there. We were there for a considerable length 
of time. J would say at least two hours. Possibly more. 

@. What time cid you get back down to the station? A. 
We didn’t go directly back to the station. We hadn’t eaten 
sv we stopped at Gene’s home, which was in the area—that 
is, Mr. Neuber—and had something to eat and called in to 
the station. And, I roughly estimate that at about 8:00 
o’clock in the evening. 

(). When were the films developed, sir?) A. That eve- 
ning, shortly after our arrival at the station. 

Q. Now, during the entire time of approximately two 
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hours that you were at number 350 Two Mile Road, were 
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there any other individuals present besides you and Gene‘ 
Neuber who weren’t covered by some sort of a hood or bed- 
sheet or something? Other than you and Gene Neuber? A. 
That I saw? 

@. Yes. A. Not that I saw. 

Q. Everybody you saw on Two Mile Road that after- 
noon had a hood or disguise of some sort on? <A. This is 
correct, 

Q. You could not recognize anybody by facial, facial 
features or physical make-up, or anything lke that? A. ( 
No, that would be impossible, sir. 

Q. Now, you say that the phone calls that you received 
prior to going out there and the voice that you heard at the 
inside portion of the meeting, you say that at that time you 
could not positively identify the man who spoke in the house 
with the voice you heard on the telephone? A. No, not at 
that time. | 

Q. Subsequent events have led you to believe that it might 
be Mr. Brandenburg? A. Both phone and personal con-. 
versations, yes. 

Q. But, J beheve you said, that you do not possess the 
necessary expertise to testify to this as a positive fact? 
A. No, only by the numerous phone calls. 

—39__ 
©. Did you ever meet a fellow by the name of Jack Mink? 
A. What was the last name again? 

Q. Mink. MIN K? A. I may or may not have, I meet 
so many people in my business every day that it’s impos- 
sible to keep track of every single one. 

@. And you wouldn’t know whether Jack Mink could 
imitate Mr. Brandenhurg’s voice or not? 


Mr. Nikolin: There is an objection. Just a min- 
ute. There 1s an objection to that question, your 
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Honor. He is asking him, this witness, for a con- 
clusion. 

The Court: Fle said he doesn’t know, he met so 
many people he wouldn’t be able to recognize him. 


(). Now, you say that the shotguns and rifles that were 
out there at this place that day made you, I believe you 
sald, nervous? <A. Yes, sir. 

. You said that they were pointed at you, is that ecor- 
rect? A. in the same gencral direction. 

@. Pll ask you, sir, did anybody make any threat with 
any of those weapons to you or Myr. Nenber? <A. Not 
specifically. The threat was imphed, let me put it that 
way. My interpretation was, just don’t do anything out 
of the way, those things may be loaded, and I wasn’t going 
to ask. 

(). And you didn’t do anything that you would consider 
out of the way? A. No. 

@). Iaxhibit Number— Well, let me back up a minute here, 
Mr. Leonard. I would like to ask you about the sequence 
in which these films were made. In other words, where 
was the first film taken that day, when you and Mr. Neu- 
ber—I don’t care whether you took it or Mr. Neuber— 
where was if made? A. This is going to he difficult to 
answer. If I may, you noticed there were differences on 
the films, There was more than one take of each seene. 
If you noticed, the first film had some things in it that 
the second film did not. In other words, we re-took the 
scenes at least twice, 

Lhe best of my recollection is that the light was getting 
poor for shooting film and we shot the outside first, out 
of sequence of which a normal meeting of this type of 
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which I am familiar would be, and then went inside to ° 
the house because we could use our artificial lighting there 
and film that. That is my recollection. It may not he 
eorrect. 

Q@. Well, the first place you went was inside the house, 
. believe? A. The first place we went was inside the : 
house, after we had a diseussion outside of the home. 

@. And, I believe, at that time you said that there were 

—34— 
some individuals meeting in another room and you weren’t 
invited back there? A. We were specifically told we were 
not allowed back there. 

(). And, then these individuals came out? Did they come 
out from that room? A. No, sir. No, there were—the 
voices we heard in the back room were women. At no time 
did we see any women. And these other individuals did 
not come from the back room, they were on the premises. . 

Q. Now, to the best of your recollection then, you went 
outside to make your takes outside and then went inside? - 
A. I believe so. I may be wrong in that. I may he wrong 
in the sequence, but I think the light was getting poor for 
shooting because of the trees and the wooded area and 
we had to get that first. 

q). After— Well, the first time this film was run was 
11:00 p.m. on the 2Sth of June on the television, correct? 
A. That is correct. 

@. How soon after that were you contacted by the Cin- 
cinnati Police? A. I was contacted before it ran. 

Q). When? A. We put what we call a promo on the 
air that we had an exclusive film of a Ku Klux Klan 

35 
Meeting in Cincinnati. I was contacted by my competition 
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within two minutes asking me to give them the informa- 
tion so they could use it, which [I refused. 

Q. Who do you mean by your competition? A. Bill Gull 
at the time. 

Q. Bill Gill was on 12 at the time? A. Yes, where IJ 
am now employed. Within a few moments a Cineimnati 
Police Officer arrived at the station wanting to know what 
went on. 

Q. Who was the Cincinnati Police Officer? A. To my 
recollection it was Sergeant, now Licutenant, Lind. 

Q. Leicht? A. No, not Leicht,. 

Q. Lind? A. £ think Lieutenant Lind was there. He 
may have been accompanied by Leicht. I believe there 
were two officers. 

Q. Lieutenant Lind is presently with the Crime Bureau? 
A. Yeah, that is correct, sir. 

@. That is the same man, and he contacted you within 
a few minttes after the— <A. The reason he contacted 
me is when J refused to give the information to Bill Gul, 
Mr. Gill then called the Police Department wanting to 
know if they knew anything about a Ku Klux Klan Meet- 
ing, told them he had heard it on our station, and that 
was what prompted the police to come to see us. 

—3b6— 

Q. Did Lieutenant Lind ask you where the meeting was? 
A. He did. 

@. Did you tell him? A. TI did not. 

Q. Did he ask at any time subsequent to that where it 
was? <A. TJ can’t recall whether it was Lieutenant Lind, 
but there were a number of police and FBI officers that 
asked me. And I did not at any time give them the tn- 
formation. That was part of the deal made on the tele- 
phone, that I would not reveal where it had taken place. 
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Q. Now, the film that you have seen exhibited here this 
morning, both number 5 and number 7, would you say that 
either one of them is a complete composition of all the film 
that was taken on June 28th? A. Not complete, no, sir. 

Q. Is it true that neither one of them individually is 
complete? A. That is correct. 

Q. Collectively would they even be complete? A. No. 

(). There are parts of those films that have been re- 
moved and you don’t Know their whereabouts? A. That 
is correct. | 
a) a 

Q@. Who cut them up? A. I couldn’t give you the in- 
dividual but 1t would be the News Department of WLW. 

(). Did Gene McPherson ever do anything with these 
films? A. Well, he would have been the one that would 
have had to be responsible for it. He was the News Di- 
rector at the time. | 

@. Do you know specifically if Gene McPherson took out 
parts of that film that have never been returned to the 
station or to the police? A. I couldn’t answer that spe- 
cifically, sir, 

(). L will call your attention to a point in the film which 
shows up In different places in 5 and 7, when individuals 
are walking away from the cross, there is the word 
“Patrick” yelled out. Did you hear that? A. Yes. 

@. All right. What is that about? A. The best of my 
recollection, 1t was something having to do with patriotism 
and Patrick Henry. 

(). It was at least a full sentence, 1s that right? A. To 
the best of my recollection it was, yes. 

Q. Was that in your original film? A. I would have to 
say I don’t really know. The full statement would have 
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had to have been in the film, but whether we used it that 
way, I don’t know. 

(). E don’t mean if you used 1t or not, but whether it 
was In the film that you breught back to Channel 5? A. 

= 
Whatever the statement was, was on that film, yes. 

®. You say this film besides being used at 11:00 p.m. 
on the 28th was used at 6:00 p.m. on the 29th, 1s that 
correct? A. T’o the best of my knowledge, yes. 

(). And in addition to the voices on the film, I presume 
there were conmuentary by a member of the staff? A. 
By myself and Mr. Neuber that night, of the 28th, and 
I am not surc—again, [ beheve again at 6:00 the following 
day. 

Q. Now, this copy that was made was shipped where? 
A. Well, now, I don’t know if this copy was made and 
shipped anywhere. I know a part of it, of the film, was 
shipped to NBC m New York for their use. 

(). Now, when you ship a film—you have heen in this 
television business for a long time—now, when you ship 
a film to the network, do they return it to you? 


Mr. Nikolin: Objection. Wait a minute. Objec- 
tion. He might ask in this particular case what they 
did, if he knows, but I don’t want any generalities, 
and I don’t think this is accepted— 

The Court: [ don’t see any harm to know the 
general procedure that was taken. He may answer. 


A. May I have that question again, please? 
(Question read by the Reporter.) 


A. When we request it. 
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Q. Do you know if you requested this returned? 


Mr. Nikolin: Objection, your Honor. Now, that 
is clearly wrong. 
The Court: If he knows he may answer. 


A. Yes, we did request the film be returned. 

Q. When did you get it back? A. I can’t answer that. 

Q. Do you happen to know if this film was subsequently 
shipped to Neil Wetterman, WE TTERMAN, in New 
York? <A. No, that would be a question Mr. McPherson 
would have to answer. 

Q. Do you happen to know if Mr. McPherson is under 
subpoena to come in to this courtroom? 


Mr. Nikolin: Objection. Wait a minute. Objec- 
t10n. 

The Court: Sustained. 

Mr. Outealt: One moment, please, your Honor. 


Q. Oh, Mr. Leonard, this red hood. You, I believe, in 
your testimony described this thing as similar te a red 
hood that you saw on the 28th of June, 1964? <A. I would 
just say similar, yes. 

Q. Is there anything that you would believe is different 
about this hood than there was about the one on the 28th? 


Mr. Nikolin: Objection to his question. 

The Court: He may answer. 

Mr. Nikolin: He is phrasing it improperly. 
—40-~ 

The Court: He has a right to cross-examine him. 
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A. The only thing | would have to say, and this is sup- 
position, if you noticed on the film it was heavily stained 
with sweat. I don’t see any sweat stains on the hood now, 
but that would be the only thing. 

Q. Now, Mr. Leonard, in your films, that were shown 
here previously, the films that were made in the house, 
can you identify the person from whom those voices came 
as to how he was dressed that day? In other words, which, 
which particular individual in those films by description 
was that? Was it the man—vcan I ask it this way—was it 
the man with the red hood or wasn't it? 


Mr. Nikolin: When, your Honor? This is what 
is troubling me. When 1s he talking about. 


Q. I am talking about when the films were made inside 
of the house. [ want to know whose voice was that on the 
film? A. When the films were made inside the house, I 
could not tell you whose voice It was, or who was behind 
the hood. 

@. Can you tell which hood it came from under? A. 
Oh, yes. 

Q. All right. Which, please? A. Yes, the voice that 
was on our recording was from the gentleman, I believe, 
with the red hood. He was the only one that had the red 
hood. 

Q). And those voices inside, you are, you say you believe 

—41— 
they came from under the red hood. Are you sure they 
came from under the red hood? A. I am absolutely cer- 
tain they came from under the red hood. 

@). All right. That 1s what I was trying to get. A. Yes. 

(). Now, outside in these pictures, which have been re- 
arranged in certain ways between the two films—I am not 
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talking about the part where there were, the wolf howling 
at the Lake Como Railroad in the background and that 1s 
all you can hear, I am not talking about that, but—well, 
calling your attention specifically, there was, In each copy 
of the film there was the sound of footsteps. Do you know 
where that sound came from? A. Yes, from me. 

Q. How did that come about?) A. The house sat up on 
a bluff or on a hill, and, of course, the ceremony was taking 
place and we were shooting at a downward angle. In order 
to pick up sound, J had to take the microphone and take 
it as far as our cord would reach, which was approximately 
a little ditch down at the end of the steps, and lay the 
microphone down there, and those were my footsteps car- 
rying the microphone down. 

Q. There was a man that coughed. Who was that? A. 
That was me, also. 

—42— 

Q. All right. Now, sir, in these films, I belheve that the, 
conelusion of the time that the pictures were shown of the 
cross burning, and at the time when the individuals were 
walking down across what was apparently a creek bed or 
something, there were some voices which said, this 1s what 
we are going to do to the niggers. There was a voice that 
said something, garbled, but it sounded like, Bury the 
niggers. There was something about sending Jews back 
to Israel, and other statements. You heard this tape, did 
you not? <A. Yes, I did. 

Q. Can you identify the hood from, from which any one 
of these remarks came? A. I don’t think I follow your 
question quite, sir. 

(}. Can you tell me the individual who made those re- 
marks? A. Do you mean, name them? 
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Q. Just describe them. I mean, were they coming from 
the red hood or white hood or do you know? A. I could 
only do that by having the film put up again, and as he 
spoke say that is the person that said it, but I conldn’t 
identify them. 

Q. How could you tell who the person was that was say- 
ing it? -A. By reason of the sound track, the placement 
of the microphone, et cetera. But I couldn’t tell you who 
said it. , 

Q. These voices that you heard making those statements 

-—_43-— 
walking away from the cross, on the film, did any of them 
sound to you like the man who was under the red hood in 
the house? 


Mr. Nikolin: There will be an objection to that, 
your Honor. 
The Court: He may cross-examine him. 


A. I don’t know, sir. 


Mr. Outcalt: No further cross-examination, your 
Honor. 

Mr. Nikolin: Just one question, I think, Mr. 
Leonard. Concerning Iixhibit 6, I believe— 

Mr. Outcalt: That’s 6. 

Mr. Nikolin: I think it’s 6, the hood. 

The Witness: Yes, sir. 

Mr. Nikolin: From the time that vou last saw it 
on June 28th, 64 until now, do you know whether 
or not it’s been laundered or cleaned? 

lhe Witness: No, I have no idea, sir. 


= t * i = 
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amen, 5, Moe 
Paut W. Rots, being first duly sworn, was examined and 
testified as follows: 


Direct Examination by Mr. Nikolin: 


Q. Sir, would you state your full name, please? A. Paul 
W. Roth. 

Q. And your present address, sir? A. 520 Olden Ave- | 
nue, Arlington Heights. | 

Q. How are you now employed, sir? A. I am employed 
as a machinist at General Electric. 

Q. And, how long have you heen there, sir? A. Since 
the 24th of January, this year. 

Q. Of this year. Prior to that, sir, what did you do? 
A. Iwas Chief of Police in the Village of Arlington Heights 
since 1959. 

Q. Were you Chief of Police on the 28th day of June - 
of 19647 <A. Yes, I was. 

Q. And, sir, did you have occasion at 11:00 p.m. on that | 
night to view the television newscast given by Channel 5, 

—45— 
WLW-TYV, under Peter Grant’s newseast? <A. Yes, I did. 

@. And, sir, did you have occasion to observe anything 
at that time that you were familiar with, an individual 
whom you knew? 


Mr. Outealt: Objection. 

The Court; What is vour objection? What is your 
objection ? 

Mr. Outcalt: Well, he said did he see an individual 
he knew. 

The Court: Well. I don’t know whether it has 
any bearing or nof, let’s see what his answer 1s. Over- 
ruled. 
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A. I was watchmg the television program, news program 
come on, and I recognized a voice that I have heard from 
time to time over the past five years. 

Q. Whose voice was that, sir? A. The voice of Clarence 
Brandenburg. 

). That is the defendant here, sir? A. Yes, sir. 

(). And, would you tell these ladies and gentlemen what 
you saw that led you to believe that vou recognized the 
voice of Clarence Brandenburg? A. Well, at the time— 


Mr. Outealt: Objection. How could somebody see 
something and recognize a voice? 
—46— 
Mr. Nikolin: Well, see or hear, put it that way. 
Lhe Court: What he seen or heard? I don’t know 
whether he saw or heard— 


A. At the time while J] watched this film which was on 
television, as I say, I recognized the voice of Clarence 
Brandenburg. The following day I went to the television 
repair store that Mr. Brandenburg owned in the village, 
and I stopped in to see him. And while watching this film 
I noticed the marks on the right wrist and the left wrist 
of Mr. Brandenburg, and also a wedding band. I went up 
there to see if this would be the same as I had seen on the 
film, and they were. 

Q. And, for how long had you known him? I think, you 
said five years, did J hear? A. Approximately five years. 


Se = i % = 
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* * We # a 
Peart R. Hous, being first duly sworn, was examined 
and testified as follows: 


Direct Examination by lr. Nikola: 


Q. Sir, would you state your full name and spell your 
last name, please? A. Pearl R. Hollis. Last name, 
HOLLIS. 

@. And you, sir, are a Captain of Police of the City of 

—I0— 
Reading? A.That’s correct, sir. 

Q. And, how long have you been with the Reading, Ohio 
Police Department? A. Twenty-one and a half vears. 

). And, you were so employed and ranked on the 28th 
day of June of 1964? A. Yes, sir. 

Q. Now, sir, did you have occasion to see a newscast on 
WLW-TV, Channel 5, on the 28th of June of 1964 about 
11:00 pm.? A. Yes, I did. 

@. Now, sir, prior to that time, did you know this defen- 
dant, Clarence Brandenburg? A. Yes, sir. 

Q. For how long had you known him, sir? A. I have 
known Mr. Brandenburg at least eight to ten years prior 
to that time. 

Q. Prior to that tune. Were you familiar and acquainted 
with his voice, sir? Talk to him many times? A. Oh, yes, 
T had talked to him many times on the phone and personally 
and so forth. 

@. Sir, did you have occasion to make any comparison or 
connection between the voice that you heard on the tele- 
vision? A. Yes, I did. 


Mr. Outealt: Now, I object, your Honor. He can 


—5G— 
ask who it is; he cannot lead his witness like this. 
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The Court: Yes, you are leading the witness. 

Mr. Nikolin: I am not— 

Mr, Outealt: Oh, yes, you are. 

Mr. Nikolin: I asked him if he recognized him. 

The Court: Ask him what he heard on the film, 
and ask if he recognized any voice on the film he 
saw that night. 


Q. Would you tell these ladies and gentlemen? A. When 
I saw this film on the news that mght, I recognized the 
voice of Mr. Brandenburg. And— 

(). What did you see when you recognized the voice of 
the defendant? 


Mr. Outcalt: I object. He interrupted him. He 
sald “And”, and then he interrupted him again, your 
Honor. 

The Court: All right, proceed. 


A. When I saw this newscast, it brought to my attention 
the voice. When J—I wasn’t watching the television at the 
moment, but when IL heard the voice I looked and saw the 
subject talking, and I recognized the voice as being Mr. 
Brandenburg, who was on a, was in a robe, had a robe over 
his head. 

Q. Hada what, Chief? A. He had a robe over his head. 
And he had, his hand across his chest, and speaking into 
a microphone. And, as I say, | recognized the voice as being 

—57— 
that of Mr. Brandenburg. Also, the fact that on his wrist 
he had, as he always clid wear in the many years that I had 
known him, a wristband, that—he had—I—as I say, I 
have known him for many years and he always wore this 


wristband. 
* ae od 2 + 
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Further Direct Examination by Mr. Ntkolin: 


Q. Captain Hollis, you will recall yesterday that I had 
asked you to take a look at this item marked 6 for iden- 
tification. Do you recognize that, sir? A. Yes, 1 do. 

Q. And, where had yon come into contact with that? A. 
This was found in Mr. Brandenburg’s business establish- 
ment on a window shelf, built out, partition or board, from | 
the window. 

Q. In the TV shop? A. In the TV shop in Arlington. , 

Q. All right. And, sir, let me show you— And this was 
taken at the tine of the arrest and search, I take it, is 
that correct, Captain Hollis? <A. Yes. 

Q. On the 6th of August, Take a look at number 9, if 
you will, sir, and number 10. Do you recognize those two 

—7T0— 
items? <A. Yes, sir. 

). And, where were they found, sir? A. He was wear- 
ing these at the time of his arrest. 

Q. Where was the wristband? On which wrist was he 
wearing that? A. The wristband was on his right wrist, 
and the watch was on his left wrist. 

Q. Had you seen those items in his possession before 
that date, sir? A. Yes, he always wore these items as 
long as I had known hin. For many years he had worn 
a wristband on his wrist. 


Mr. Nikolin: Would you mark these as one item. 


(Three books, papers, two rifles, a revolver, en- 
velope with contents, and a Bible were marked 
State’s Exhibits 13, 14, 15, 16, 17 and 18 for 
identification. ) 
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Mr. Outcalt: Sorry, your Honor, I want to take a 
minute to look at these things; which J have never 
seen before. 

Mr. Nikolin: Mark this. 


(An envelope with contents was marked State’s 
Exhibit 19 for identification. ) 


Mr. Outealt: All right, your Honor, I have looked 
at the Exhibits. 


Q. Captain Hollis, let me show you item marked for iden- 
tification number 13, consisting of three pieces. Do you 
recognize that, sir? A. Yes, these items were all taken 
from his establishment and T'V shop in Arhngton Heights. 

Q. How about item 14, this stack of various papers? A. 
Yes, sir, these items were al! taken at the same time from 
his establishment in Arlington Heights. 

Q. All right. Now, how about tls item marked for iden- 
tification number 15, shotgun and rifle and case? Do you 
recognize those, Captain? <A. Yes, sir, I do. These items 
hkewise were taken. 

@. Pardon me? <A. These items likewise were taken 
from his establishment. 

Q. What was the condition of the shotgun and rifle so 
far as being loaded or unloaded at the time they would 
found? A. They were loaded—the shotgun was loaded. 
And they were unloaded by one of the Cincinnati: men. 

Q. In your presence, youinean? A. Yes. 

Q. Were you in the place atthe time? <A. Yas. 

(). Now, would you take a look at 17, Captain? A. Yes, 
sir. 


Mr. Outealt: You went from 15 to 17. 
Mr. Nikolin: Yes, for the moment. 
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Q. Recognize those? A. Yes, this was the ammunition 
taken from the shotgun. 

Q. Shotgun and rifle and revolver, is that correct? A. 
Revolver was likewise taken from his— 

Q. Item marked 16 for identification, a revolver, find 
that there, Captain? A. That was found there. It was also 
loaded and it was unloaded by a Cincinnati officer. 

Q. And, Captain Hollis, let me show you item for 1den- 
tification number 18. 


Mr. Outcalt: 19, Mike? 
Mr. Nikolin: 18. 


A. This likewise was taken from his establishment. It was 
lying with these other items on the table or extended bench. 

Q. Now, Captain Hollis, would you tell these ladies and 
gentlemen when you found these items in the store, were 
they covered or uncovered, do you recall that? 


Mr. Outealt: I object, it’s entirely immaterial 
whether they were covered or uncovered, your Honor. 

The Court: He can show the position these items 
were in at the time he found them. I assume they 
were found as a result of the search warrant, is that 
correct? 

The Witness: Yes, sir. 

The Court: Very well. 


A. The itemns were covered with newspapers on this shelf, 
haphazardly covered. 
a 
@. Newspapers covered them, is that correct? A. Yes. 
(). Now let me ask you to take a look at item 19 for iden- 
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tification. -A. I might mention on the pistol, after we had 
found this shotgun and the rifle, we had asked Mr. Branden- 
burg if there were any more weapons in the establishment, 
and he verified that there was this pistol in a desk draw, and 
he showed us where it was and that’s where we found the 
pistol, and the pistol, as 1 say, was loaded and one of the 
Cincinnafl officers unloacled it. 

(). Now, Captain Flollis, would you take a look at item 19 
for identification, sir; see if you recognize that. A. Yes, 
sir, Yes, L recognize these :fems, and they Hkewise were 
found in his establishment. 

@. Same time, in your presence, Captain? A. Same 
time and place. 

@. Now, Captain Hollis, let ine for a moment ask you: 
You had oceasion—or did you have occasion to view the film 
which 1s marked for identification number 77 A. Yes, I 
-have viewed this film. 

Q. And, sir, do you recognize the scene within that movie 
film within the building? A. Within the building where 
this conclave took place? 

—l4— 

(). Yes. A. Do I recognize the scene within the build- 
ing? 

Q. Have you seen it before on that movie film? A. Yes. 

@. And do you recall hearing a voice making some 
stateinent or other? A. Yes, I do. 

. And do you recognize the voice on that film, sir? A. 
Yes, sir, I do. 

@. Can you tell these ladies and gentlemen whose voice 
that is? A. That was Mr. Brandenburg’s voice. Clarence 
Brandenbnrg. 

Q. Is that the same scene that you had seen on the 28th 
of June at 11:00 p.m. on television, Channel 5? 
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Mr. Outcalt: I object. It’s repetitious and leading. 
Mr. Nikolin: Wel], let me rephrase that. 


Q. Had you heard and seen—heard the voice and seen 
the scene before? A. Yes. 

@. And where? A. On a news broadcast, I believe the 
date was about June the 28th. 


Mr. Nikolin: Your Honor, at this time we would 
hike to introduce into evidence these items which we 
have marked for identification. 1 think they are— 

—{3— 
commencing with 13 through 19, your Honor, at this 
point. 

The Court: These items were all seized where? 

Mr. Nikolin: At the TV shop owned by this defen- 
dant in his presence. 

The Court: Pursuant to the issue of the seareh 
warrant? : 

Mr. Nikolin: That’s correct. 

The Court: Were they all—I mean, is there some 
relation— 

Mr. Nikolin: There is a direct relationship be- 
tween each one. 

The Court: J mean, all the paper items. I haven't 
seen them. Do they relate to this organization? 

Mr, Nikolin: Yes, your Honor. 

The Court: KKK? 

Mr. Nikolin: So far as we are able to determine, 
and the documents speak for themselves. They are 
a part of that. 

The Court: They will be admitted. 

Mr. Qutealt: I object, your Honor, and I woulc 
like to be heard on it. 


ES TS 
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The Court: Very well. 

Mr. Outcalt: In the first place, I would renew what 
I said previously about this being an illegal search 
warrant. In the second place, we have such things 

—6o— 
here as a Holy Bible. Now, I can’t possibly see how 
you can admut into evidence a Holy Bible as being 
something that’s seized in a search. I would hope 
that every— 

The Court: Mr. Outcalt— 

Mr. Outealt: —man, woman and child in the United 
States has one. 

The Court: The only thing, I can recall that piec- 
tures were exlibited, permitted to be exhibited by 
the Court. I can remember specifically there was a 
Holy Bible lymg on the—wasn’t it on a desk, sort 
of a desk—at the tune Mr. Branclenburg’s voice was 
heard—which certain statements were made. 

I think it should all go to the jury or none go to 
the jury. That is all part of the picture there. 

Mr. Outcalt: Well, we have another thing here 
that’s among these Iixhibtts, and this apparently is a 
book of names and addresses. It says, “AMERICAN 
PropLE. NAAWP. Branpensune.” All right, it says 
that. But then it has got such things in here, your 
Honor, if the Court please, it’s got “DAD 2/18/1888. 
MOM 3/27/1882.” I presume these were the birth 
dates of this man’s parents. 

It has “Cincinnati Open Forum, Box Number 8952, 
Cineinnati, Ohio 435208.” 

The Court: Anything that relates to this par- 
ticular organization, KIxlk organization, and was 

77 
found in the possession of the defendant Branden- 


ov) 


burg— However, it must relate to the organization 
which was pictured on this movie film. I don’t have 
time now to go through every item, I think you two 
gentlemen can get together on that during a recess 
and take from these Exhibits you have offered those 
items which do not directly relate to this organiza- 
tion. 

Mr. Outealt: I submit this thing right here right 
now doesn’t have one thing to do with it. It’s an ad- 
dress book. Is it a crime to possess an address book? 

Mr. Nikolin: If your Honor please, if I may be 
heard— 

The Court: What is NAA WP? 

Mr. Ontealt: It’s National Association for the 
Advancement of White People. An organization that 
was run by a fellow by the name of Bill Miller. 

Mr. Nikolin: Now, your Honor, 1f we are going to 
have this sort of thing, I think the jury should be 
excused at this point. 

The Court: Oh, no, the jury can—anything that 
isn’t evidence, ladies and gentlemen, you are to dis- 
regard. 

Now, if this 1s not admitted into evidence, you are 
to disregard it totally, entirely from your considera- 
tion. Only things that the Court admits. Conversa- 
tion between Court and counsel are not evidence. 

—iS— 
You are to disregard that, pay no attention to if. 

Mr. Outealt: Have these been admitted? 

The Court: Unless there is some connection be- 
tween the NAAWP and the KAKA organization, ’m 
going to sustain the objection to this. 
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Mr, Nikolin: Well, I think possibly we ean fie it 
up a little later, your Honor, 

The Court: That is up to you—subject to being 
tied up. Anything else that doesn’t relate to the 
KI ? 

Mr, Outealt: Lfere is a receipt book, your Honor. 
It doesn’t have a thing to cdo with the KICK. 

Mr. Nikolin: Now, I think, Mr. Outcalt knows 
better than that. 

Mr. Outealt: Mr. Outealt doesn’t know anything 
but Mr. Outecalt never saw those things until this 
morning, and you know if. 

The Court: Well, unless there is some connection 
between this and the KixIx, I will sustain the objec- 
tion to anything where there 1s no connection between 
the Exhibit offered and the KIN K. But if there is 
direct connection between them, I will admit it. All 
right, you can decide that later at noon, noon recess. 
Let’s pass this by at this time. 

And Iam admitting them all, subject to those items 
being stricken that have no connection between the 
KKK— 

__79__. 

Mr. Outealt: Here we have one Goldwater Rally. 
I hope that is not connected with the Klan. Note my 
exception to the adinission of any of these. 

The Court: [I just got through telling yon, it’s 
admitted subject to your right to eliminate those 
items that are not connected with the IKK, 


(Subject to the Court’s ruling, State’s Exhibits 
for identification were received into evidenee.) 


The Court: Ladies and gentlemen, there will be a 
short recess, however, you ladies and gentlemen can 
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sit right where you are. This has nothing to do with 
the case on trial. This is another matter that the 
Court had to render a quick decision on. 


(Short recess taken.) 


The Court: All right, proceed. 


Further Direct Examination by Mr. Nukolin: 


@. Captain Hollis, directing your attention to a segment 
of the item marked for identification number 13, and direct- 
ing your attention to a small item located therein, small 
book marked, ‘American PEOPLE, BRANDENBURG, NAAWP,” 
I think, did you have occasion to examine that document, 
Captain Hollis? A. Yes, we seanned these things as we 
picked them up in his place of business, 

Q). Now, did you make any comparison with the writing 

—80— 
of names within that particular document with any other 
list contained in item marked for identification number 147. 
A. Yes. 

Q. Did you find any duplication or any similarity or 
comparison? 


Mr. Outealt: I object, your Honor. 

The Court: Yes, what is the purpose of this, Mr. 
Prosecutor? 

Mr. Nikolm: Well, I think they said, your Honor, 
that there wasn’t any connection, and we are trying 
to develop that now, your Honor, with this. 

The Court: What is the other item-—-comparing it 
with? 

Mr. Nikolin: Let me ask it this way. 


Do 


. Did you find an item within number 14 there, as a 
hist of Ku WKiux Iklan members? 


Mr. Outealt: I object, your Honor. It’s a leading 
question. 
The Court: Yes, that is leading. 


Q. What kind of list diel you find within item marked 14, 
Captain Hollis? A. We found lists indicating listing of 
other members of the Ku Klux Ilan. 
Q. Now, did you compare that list with the small book 
that you are holding in your hand, sir? A. Yes, sir. We 
—si— 
determined that names in this book here were also found 
in items of this group here. 


Mr. Outealt: Object. 
The Court: Overruled. 
Mr. Nikolin: You may cross-examine. 


Cross Hzamimation by dlr. Outealt: 


(). Did Mr, Brandenburg have a telephone book out 
there at his place? A. ft don’t recall actually seeing the 
telephone book. 

(). If he did have a telephone book it would have names 
stmilar to some of those names In it, wouldn’t it? 


Mr. Nikolin: Objection. 

The Court: Yes, unless he saw a tclephone book, 
[imagine he wouldn't be able to answer the question. 
You didn’t see any telephone book, as I understand 
it? Mr, Witness? 

The Witness: Sir? 
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The Court: You didn’t see any telephone book? 

The Witness: No, I don’t recall seeing a telephone 
book. 

The Court: Very well. 


Q. That one you have got right there in your hand, who 
are those—what’s on those stubs that are so important? 


Mr. Nikolin: Now, vour Honor, J have to object to 
_.89__. 
his last few words there, that are so important. 
The Court: Ask him; he can answer. Let him an- 
swer. 


A. What I found in ths book here was names that were 
also on the list of the wu Klux Klan member list that were 
found in this group of papers here. 

@. Now, Captain, you have in front of yon a pistol, a 
revolver or whatever you want to designate it. You say. 
that was voluntarily produced by Mr. Brandenburg? A. 
Well— 


Mr. Nikolin: Your Honor, he didn’t say it was 
voluntarily. They asked him if there were any other 
weapons and he showed them where it was. 

The Court: Mr. Prosecutor, he has a right to cross- 
examine. Proceed with your cross-examination. 


A. Will you repeat the question, please? 


Mr. Outealt: Repeat it. 


(Question read by the Reporter.) 


A. I wouldn’t say that it was voluntarily produced, I 
would say that we asked if there were any other weapons. 
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Had we not of asked that question, perhaps we would never 
have found the other weapon without a thorough, complete 
search. 

Q. Is that particular weapon—did that show up anywhere 
on Channel 5’s television prograin? A. JI don’t recall see- 
ing it. 


Mr. Outealt: Your Honor, I would ask that that be 

=: 

withdrawn, that particular pistol. There is no law 

against having a pistol. He said he can’t connect 
if with the movie or anything else. 

Mr. Nikolin: Now, your Honor, of course, I say 
to you that jis premise is wrong. Just because it 
may not have been in a movie wouldn’t make it inad- 
missible. These were the items that were found. 

The Court: Well, there is no testimony concern- 
ing any revolver held at the ineetng— What was the 
name of the road? 

Mr. Outealt: Two Mile Road. 

The Court: —on Two Mile Road in that house. 

Mr. Nikolin: If you will reeall the testimony of Mr. 
Leonard, he said that people were armed with shot- 
guns, rifles, pistols, revolvers, that sort of thing. 

The Court: Was there testimony to that effect? J 
don’t recall it. 

Mr. Outealt: J think he said they were armed. 
Whether he said with pistols, I don’t know. I can’t 
make a definite statement. 

The Court: Mr. Prosecutor, do you remember 
whether the pistol— 

Mr. Nikolin: I can so say, and the record will so 
show. 
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The Court: You ean renew your motion during the 
—f— 


recess and we'll look it up and see if we ean find it. 


(). Captain, there is a couple of guns here. A. Yes, sir. 

(). Do you know what type of guns these are, manufac- 
turer’s cesignation, anything about them? <A. One is a 
shotgun, the other is a rifle. I looked at them at the time, 
I didn’t scrutinize them to any detail. 

@. Do you know the make? A. No, sir. 

(). Have you ever seen guns like this any place else? A. 
Oh, yes, EF have saw— 

@. What caliber is this particular weapon I have in my 
hand? A. That’s a .22, sir. 

(). There is nothing particular about this gun that you 
would, could identify, is there? A. Just that the make, of 
the wood grain, and so forth, of the gun I recognize it as 
the gun that was taken at the time. I didn’t mark the gun. 

(), Is this any unusual weapon, one of a kind, there’s 
only been one manufactured lke it, or anything like that? 


Mr. Nikolin: Objection, your Honor. Calls for a 
conclusion on his part. 
The Court: Oh, he may answer. 


A, I would say no, there is nothing unusual, it’s a .22 rifle. 
__ 85 

Q. What about the shotgun? What—I believe you call 
those gauge, don’t you? What gauge is that? A. 20 gauge 
shotgun. 

Q. Is this a particularly unusual weapon? A. No. 

Q. What about the case; is there anything unusual about 
the case? A. The only thing unusual about the case was 
that that shotgun was in the case and it was loaded, which 
was unusual to store a shotgun in a case and have the 
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shotgun loaded, which we were very surprised to find at 
the time. 

Q. These papers—I’H call vour attention particularly to 
this thing, Goldwater Rally. Is this a particularly unusual 
document? A. I would sav so, yes, sir. 

. You can explain why. A. Well, inasmuch as it an- 
nouneces a meeting of a Goldwater Rally on August the 9th, 
that—at 5:00 p.m., and in it 1t states that members of the 
different right wing groups will take part including a cross 
burning by Iu Islux Klan, Klansmen in robes will sign up 
new members. White men attend across street from Valley 
TV, 618 Arling—Mill Street in Arlington Heights. 

Q. Was there such a rally across—Goldwater Rally and 

—86-— 
a eross burning in Arlington Heights? A. Not that [ 
recall on this particular date. I think it was called off be- 
cause of the arrest of Mr. Brandenburg on the 6th. 

Q. Mr. Brandenburg got out on bond on the 6th, too, 
didn’t he? 


Mr. Nikolin: Objection, your Honor. Now, how 
would he know that? 

The Court: What’s the difference? They let him 
out on bond. He may answer. 


A. I don’t know whether Mr. Brandenburg was out on bond 
on the 6th or not. 

Q. Well, you recall an incident that happened on the 
evening of the 6th in front of his TV shop, don’t you? A. 
Yes, sir. 

Q. Or was it the 7th? A. I recall the incident that hap- 
pened. Whether or not it was that same date or not, I don’t 
remember. 

(). And Mr. Hanna was out there with hum, and you ar- 
rested Mr. Hanna? A. I did not know— 
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Mr. Nikolin: Wait a minute. Now, your Honor, 
there 1s an objection. There is no— 
The Court: Objection will be overruled. 
Mr. Nikolin: —connection of any kind. 
97 
The Court: Objection sustained. 


Q. Now, that blue book in front of you, that is a book 
about the KXu Klux Klan, is it not? A. Yes, sir. 

Q. Did you, as a police officer, regard this as a crime to 
possess that book? 


Mr. Nikolin: Objection, your Honor. 
Lhe Court: Objection will be sustained. 


Q. How do you identify those bullets and shells as the 
same bullets and shells that you found in the weapons? A. 
Well, this ammunition was removed from the weapons and 
it was in the possession of the Cincinnati officers since that 
time. 

Q. Did you mark it in any way? A. I did not mark it 
no. 

(). So far as you know, you can’t tell that those were the 
same exact bullets or ammunition, could you? <A. No. 

(). The Bible that says it’s a Gideons Bible, can you— 
is there any way you can identify that as being a particular 
Bible that you picked up on the night or afternoon of August 
the 6th? <A. I know that it was a Gideons Bible, and that 
it was a Gideons Bible that was on display in the film. 

Q. Now, you have previously seen this Exhibit number 12, 

——-88— 
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have you not? A, Yes, sir. 


Q. And, I'll ask you if this doesn’t say, “Affiant has seen 
Clarence Brandenburg enter the property—” 


oo 


Mr. Nikolin: Now, your Honor, there is an objec- 
tion before—and he has it all mishmashed, I don’t 
know what he is doing. He is reading from something 
that is not in evidence. It has no relationship at this 
port. 

Mr. Outealt: It’s marked for identification. 

Mr. Nikolin: Ft’s evidentiary wrong. 

The Court: What is that? 

Mr. Outcalt: A seareh warrant marked for iden- 
tification. 

The Court: You may read from it. 


Q. “Affiant has seen Clarence Brandenburg enter the 
property, that he operates a business there, and afhiant has 
information from reliable citizens who attended the place 
where the advocating of violence took place.” 

Is that the search warrant you went under? A. J did not 
sign this search warrant. Carl Leicht signed the search 
warrant, and this is the search warrant that we went in to 
serve the place with. 

Q. Do you know who the reliable citizens mentioned in 
that are? 


Mr, Nikolin: Objection, your Honor. That would 
be a conelusion on his part. 
The Court: I think the objection will be sustained. 


Q. Did you ask who the reliable citizens were when you 
went in and searched these premises? 


Mr. Nikolin: Your Honor, now, I don’t know what 
we are doing. Certainly, he has no duty to ask any- 
body else, he is armed with a search warrant, issued 
by proper authority, Now, he doesn’t have to ask 
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anybody; whether or not he did wouldn’t make any 
difference. 

The Court: I don’t think this Court will feel it’s 
necessary to disclose who the people were who gave 
them, gave the officers information, especially in a 
ease where the officer himself previously testifed he 
saw these things, certain things going on, as a result 
of a motion picture that was exhibited on the might 
of June the 28th, publicly displayed to all of the 
public on a T'V program. He himself saw that. To- 
gether with additional information he seemingly ob- 
tained elsewhere. J] don’t think it’s necessary to tell 
the people who gave them the information. Objection 
sustained. 


Q. Now, this address book that was an Exhibit. There 
is the name of Bill Flax in there. Do you know who Bill 
Flax is? A. No, I don’t know Bill Flax. 

Q. Is Bull— You don’t know whether Bill Flax is an at- 
torney practicing in Cincinnati or not? 

—I90— 

Mr. Nikolin: Your Honor, he already said he 

didn’t know who Bill Flax was. Now, why go through 

this? He knows better than this. I am objecting to 
that. 


Q. Is Bili Flax’s name on any of those other lists? A. 
I don’t recall whether his name is on the other list or not. 
I would have to see the list. 

Q. Is Cincinnati Open Forum on those other lists? A. 
I don’t recall it being on the other list. 

(). Are Dad and Mom on those other lists?) A. Not that 
I recall. 

Q. There is no entry on the other list, “DAD 2/18/1888, 
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MOM 3/27/1882?” Those aren’t anywhere else, are they? 
A. Not that I know of. 

Q. Do you recall if there are doctors’ names in this list? 
A. Not designated as doctors. I don’t know whether it 
names doetors or not. 

Q. What about— A. I would have to have the other list 
in comparison. Might Lexplain? That in going through that 
book there, names came up that would he mm connection with 
furthering the investigation of this Ku Klux Klan activi- 
ties. That 1s why we connected that with these other items, 
and that is why it is a part of the whole basi¢ issue here. 

Q. Card number Credit Bureau 9418, is that of any par- 

=) 
ticular significance to you? <A. No, sir. 

Q. There are certain newspaper clippings in there, too, 
is that correct? A. Am I what? 

Q. Newspaper clippings in there? A. Yes. 


Mr. Outealt: That’s all. 
Mr. Nikolin: Thank you, Captain. 


(Witness left the stand. ) 
Mr. Nikolin: Mark these. 


(Two photographs were marked State’s Exhibits 
20 and 21 for identification. ) 
ai * & * nk 

—155— 
(Deposition of James R. VEnaBLE, Hisq., Member, Ixnights 
of the Ku lux Klan; tmperial Wizard or President, Na- 
tional Knights of the Ixu Klux Klan of America; Tem- 
porary Chairman of the National Innights of Ixu IXtux Klan 

Association of America.) 
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Q. And, would you tell, sir, the Court and Jury in this 
case for which your deposition is being taken, what are the 
basic purposes, objectives of the Ku Klux Klan?” 

—156— 
Mr. Nikolin: Objection. 
The Court: Overruled. 


By Mr, Outcalt: 


“A. Well, as I stated before, it is a secret fraternal 
patriotic organization. The Klan of 1915, our purpose was 
to try to unite christian white people together to use at 
the ballot box to vote for peopole who were conservatives, 
people who they felt would make the best officers of our 
country and our cities, states and counties. The Klan fought 
to keep aliens from being imported in this country. For 
many, many years we felt that we should not be a dump- 
ing ground for these aliens that come from foreign coun- 
tries because they would break down ideas, and especially 
students from other countries, and we felt that they should 
not be naturalized and in three years be permitted to vote 
because we had to live here for twenty-one years before 
we was able to vote, up until some of the States put it down 
to eighteen years old. We felt that—we are always taught 
white supremacy, that we feel and we have advocated that 
the white man or white woman is superior to the negro 
race, and we felt we should never be dominated by the negro 
race, we are opposed to intermarriage of the races, that is 
the negro with the white.” 


Mr. Nikolin: Objection, Your Honor. Motion— 
The Court: Overruled. 
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By Mr. Outcalt: 


“@. Mr. Venable, in the accomplishment of these pur- 

poses and aims of this organization, I will ask you how the 

—157— 

National Knights of the Xu Klux IXJan and the Klan groups 

of which you were familiar, intended to achieve these ob- 
jectives?” 


Mr. Nikolin: Objection. 
The Court: Overruled. 


By Mr. Outcalt: 


“A. By trying to unite the white people and get them 
to use the ballot box and the boycott. I have advocated for 
many years that our sole salvation would be based solely 
on the ballot box to unify the people, christian white people 
together there, that we could keep our country safe from 
conmunism and socialism. 

©. Does the National INMmghts of the Ku Klux Blan or 
any of the groups that you have been affliated with advo- 
cate achieving any of these means by violence?” 


Mr. Nikolin: Objection. 
The Court: Overruled. 


By Mr. Outcealt: 


“A. We do not tolerate that. That is, when I say that, 
the Imperial officers or officers in the States, even in the 
KXlaverns, violence gets all of us in trouble, and if we want 
to accomplish anything, we can’t afford to violate the law. 
I have told all of our Klan groups as well as those belong- 
ing to the National Association that we couldn’t use any 
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type of violence, we had to obey the laws, whether it was 
good or bad, if we could unify, use the ballot box, we 
could accomplish this race war as you might call it. 


—1Lo9— 


“Q. Now, when was the next time that there was, shall 
we say, a rebirth of the Ilan in this country?” 


Mr. Nikolin: Objection again. 

The Court: I don’t think we are interested— 

Mr. Outcalt: Your Honor, this is 1915. His answer 
deals with 1915 when he was afhliated— 


—162— 


Mr. Nikolin: “Mr. Venable, isn’t it true that at 
every”—I ought to say Question there. “Mr. Ven- 
able, isn’t it true that at every Klan meeting, that 
the citizens, as you call them, or members of the 


Klan— 


A. Yes. 

(). —wear white robes and masks in order to disguise 
their identity, is that not true, sir? A. We did before they 
passed the law, you know. We do now in States where they 
permit it, but all of the States, even Georgia where the 
Klan was reborn, they have abandoned or abolished—mak- 
ing it Ulegal to have a mask on except private property or 
in a Klavern, not out on public property, it is a crime to 
do so. Most other States are the same. 

Q. In 1964, on the 28th day of June, if a Klan rally was 
held on private property, the custom or the manner in con- 
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ducting that rally or meeting, whatever you might say, of 
the IXKtavern or IXlan, would be customarily in white robes 
and masks, is that not true? A. It depends on what State, 
vou know, some States will pernit you to wear a robe and 
a hood or mask as you call it, without a mask over your 
face. Some will permit you to have a mask on if it 1s on 
property where you have a lease or rented it, or what we 
call private property, uf you have a contract, either verbal 

—163— 
or written. 

Q. You don’t know what the Jaw in Ohio was on the 
28th of June of 1902? A. No, 1 don’t know. J mean, I 
believed they passed a statute in 1960.—I mean, even on 
private property. 

Q. So that prior to 1965, and specifically during 1964, 
even in Ohio— A. Yes, your law was practically the same 
as Georgia then, up until your new statute which prohibited 
it. 

Q. So, the IXlan prior to the passage in Ohio would con- 
duct its meetings by the members of that Klan by wearing 
hoods, white hoods to disguise their identity, and white 
robes, is that not right, sir? A. That is right. Of course, 
T never have been too much in favor of wearing any mask 
or hood. I wear my robe, but tf I put on a hood, I never 
have a mask over my face. 

Q. But, that was the Ixlan custom, was it not, sir? A. 
Yes. 


I have no further questions.” 


(Mr. Nikolin left the stand. Mr. Outcalt resumed 
the stand and read the deposition further as fol- 


lows :) 
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“Redirect Examination by Mr. Outcalt: 


Q. I would like to ask a couple on redirect Mr. Venable. 
Do you, as Imperial Wizard of the National Knights of the 
Ku Klux Jan know when and where meetings are con- 

—~164— 
ducted of that organization? A. If it was what we call an 
outside rally in any State, those officers are supposed to 
get permission, notify me that they are having a rally ata 
certain date and time, and they are supposed to get a con- 
tract in writing trom the owner of that property, renting 
it or leasing it for that occasion. 

q). As Imperial Wizard, did you know of any meeting 
that was conducted in the City of Cincinnati on the 28th of 
June, 1964? A. No, £ didn’t have knowledge of that until 
that meeting was over, and I learned through communica- 
tion, phone communication there had been some meeting 
there, and maybe some violations of some laws there. I 
learned it some several days after that, after an arrést 
was mace of, I believe, Mr, Brandenburg. 

@. And, then, this meeting was not authorized by you 
prior to its bemg conducted? A. No, sir. As a rule, where 
a meeting is held in a State, we authorize somebody to con- 
duct it, that Js, be master of ceremonies, or we usually have 
some representative of the Imperial Staff, you know, either 
some member of it or some other outstanding Klansman, 
some officer of the Klan, to go there, maybe speak, try to 
preside over the meeting. 


1 “ 
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—183— 
(Deposition of Wintt1aAm Huc# Morris, Emperor, Knights 
of Ku Klux Islan.) 
“Q. Would vou deseribe what some of those are?” 


These are aims and objectives. 


1 “A We are opposed to the encroachment of the Federal 
Government into the affairs purely—purely State and local 
affairs, because we believe that our freedom depends upon 
local self preservation. We are opposed to Communism, be- 
cause it is Godless philosophy. We teach and inculpate into 
our members the doctrine and belief in white supremacy. 
We hbeleve that this nation was founded by white men, 
and it never was in the contemplation of the founding 
fathers that the negroes would have any voice in this na- 
tion. And, history has told us that wherever they have been, 
they have left their bight. And, it is our purpose that they 
should not have equality with us or to men or dominion 
over us. We teach that because we believe it. 

@. Now, these things that are going on in the country 
which your organization has objection, do you intend— 
How do you intend to combat these things that you don’t 
approve of?” 


Mr. Nikolin: Objection. 

The Court: Sustained. 

Mr. Outcalt: Well, your Honor, I believe that this 
is talking about— 

The Court: Why are you going into the history of 
the thing again? We have had enough history of it, 
and now we are concerned with what happened in this 

—1s4— 
particular case and what happened at this particular 
meeting, and what, what was the purpose of this 
meeting there and— 

Mr. Qutealt: Then Page 22, Question 16, 


68 


“Q. Does your organization believe in or condone violence 
to accomplish these means?” 


Mr, Nikolin: Objection to that, your Honor. 
The Court: He may answer. 


By Mr. Outcalt: 
“A. No, sir.” 


—186— 


“Q. What is the purpose or significance of the burning 
or lighting of a cross?” 


Mr. Nikolin: Objection, your Honor. 
The Court: Well, inasmuch as there was a cross 
burnt in this case, we'll permit the answer. 


By Mr. Outcalt: 


“A. It has a spiritual meaning to all Klan members, in 
the language of the ritualism, symbolism. In the language 
of the ritualism, the cross plays a very significant part in 
all Klan ritual. Now, we are reminded that the cross upon 
which our Saviour died, which is the criterion of character 
of every Klansman, prior to the crucification of Christ. 
The cross was an emblem of degradation and shame, and 
we are reminded that were it not for the shed of blood of 
Jesus Christ on that cross, our own lives would be full 
of degradation and shame. Now, the fiery cross has a 
tremendous spiritual significance to us, also, because we are 

—187— 
reminded that Jesus Christ said, ‘I am the Light of the 
World.’ He also said, and then we are reminded that God 
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placed the flaming sword, guarded the entrance to the Gar- 


< 


den of Eden with a flaming sword and he guided the Chil- 
dren of Israel on their journey to the Promised Land by 
puller of fire by night and puller of cloud by day. So, when 
we add fire to the crass, we simply are proclaiming to the 
world our flery zeal. Fire is the greatest purifier yet known 
to man. So, we symbolically stand before the world in that 
manner. 

(. Does it— Excuse me, sir. Are you finished? <A. So, 


then, as we stand in that manner, then we—that is fairly 


symbolic of our seal with the world, the whole world, on 
record of the purity of our purpose, because as fire purifies, 
the redeeming of the blood of Jesus Christ was shed on that 
cross, it is anything but sacrilegious to us to burn a cross.” 


—189— 


Q. Would you care to describe it? A. Because it is far 
more precious to mankind than all of the oils of the Ancients 
of India, and our life purpose 1s supposed to be as useful 
to humanity as water is to mankind. It has a very beautiful 


lesson. 
I think that is all. You may cross-examine.” 


(Mr. Outealt left the stand. Mr. Nikolin resumed 
the stand to read the ceposition further as follows:) 


By Mr. Nikolu: 

“Q. Mr. Morris, the wearing of the mask at the various 
Klan functions is for the purpose of disguising the indi- 
vidual, is that not right, disguising the identity? A. Yes, 
in a material sense, yes, it could be construed as a disguise, 
certainly. 
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Q. Well, that is the purpose, is it not, that is the purpose 
of wearing the mask? A. Not altogether. It is worn actu- 
ally as a memorial, and of course, that has this meaning to, 
they are all alike and a man that 1s not in the Klan is not 
judged by the fiber of his garment or his station in life, 
we are all as one, and that makes us all look just exactly 
alike. ; 

I will interpose an objection to the answer as not heing 


—190— 
responsive to the question.” 


The Court: Go ahead, proceed. 


By Mr. Nikolin: 


“@. Mr. Morris, the wearing of the mask at Klan funce- 
tions, this does in fact disguise the individual, you can’t 
see his identity. A. Hides the man’s identity. 

Q. That is right. <A. Yes, sir, it does. 


—193— 
Testimony of Evcene Nevser, TV Station WKRC 
photographer. 
-_ a a a & 
Cross Examination by Mr. Nikolin: 
—194— 
Q). Mr. Neuber, I think this car that met you to direct 
you where to go, with several individuals, they were wear- 
ing white hoods, is that not right, sir? A. That’s correct. 
There was visible from—there was a, one or two persons 
in the back seat which we could see that did have a hood 
on, OF a mask. 
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Q. And, Mr. Neuber, when you were informed as to 
where you were going, or being assigned, you were told 
that this was a secret meeting of the Ku Klux Klan, isn’t 
that correct? A. That’s correct. 

Q. And, you were forewarned that you should or ought 
to be armed in some manner, isn’t that correct? 


Mr. Outealt: I object. 

The Court: Yes, any statement somebody else 
made—I didn’t hear it—but any statement in the 
absence of the defendant— 

Mr. Nikolin: Well, it’s the same area in which he 
went, your Honor. 


@). Well, whv did you have the guns, sir, let me ask you. 
Why did you and Al Leonard— A. I believe at the time 
‘we were informed by Mr. McPherson to— 


Mr. Outcalt: I object. 
The Court: Yes, any conversations in the absence 
of the defendant. 
—195— 

Q@. What was your purpose in having guns, let me ask 
you that way. A. Self protection, sir. 

Q. Because you were going to this kind of a meeting, is 
that the answer? A. We were going into a place we felt 
that we were unaware of what it was, we had no idea what 
it was at the time. We were told it was to be a secret, 
closed meeting. And, we went in there with self protection 
on our, or near our self. 

Q. Now, Mr. Neuber, when you arrived at this particu- 
lar place and got into the meeting room, there were a num- 
ber of individuals there who had both rifles, shotguns and 
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revolvers and pistols, isn’t that correct, sir? A. I believe 
that 1s so, sir. 

Q. And, as a matter of fact, when you got into this place, 
you were frightened yourself, weren’t you, sir? A. We 
were a little bit on edge, due to the fact, like I stated be- 
fore, we didn’t know what it was or what was going to 
actually take place. 

(). Well, this caused you some concern, did it not? 


Mr. Outealt: I object. 
(). Some idea of fear, fright? 
The Court: He has a right to cross-examine. 


A. After we arrived there, I, J think, within a few mo- 
ments the fear was over, as far as | am concerned. 
—196— 
Q. You felt at that point that you weren’t going to be 
harmed? A. That's correct. 


—208— 


(Closing arguments by counsel.) 


Ihe Court: Ladies and Gentlemen of the Jury: It is 
the duty of the Court to instruct you on the law in this 
case. Your oath requires you to accept the law as it is 
given by the Court, and to apply that law in your delibera- 
tions. You are not permitted to change the law, nor to 
apply your own conception of what you think the law 
should be. 

The law presumes the defendant is innocent. This pre- 
sumption remains with the defendant until it is overcome 
by proof beyond a reasonable doubt. Thus the defendant 
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is presumed innocent and inust be acquitted unless the 
State produces evidence which convinces you beyond a 
reasonable doubt of each and every essential element of 
the crime charged in the indictment. 

Reasonable doubt is defined as follows: It is not a mere 
' possible doubt, because everything relatmg to human af- 
' fairs or depending upon moral evidence is open to some 
——209— 
possible or imaginary doubt. It 1s that state of the case 
which, after the entire comparison and consideration of 
all the evidence, leaves your ininds in the condition that 
you cannot say you feel an abiding conviction to a moral 
certainty of the truth of the charge. 

The evidence.in this case consists of the testimony re- 
ceived from the witnesses and the exhibits that have been 
offered in evidence, The evidence does not inelude the 
indictment, opening statements and closing arguments of 
counsel, and answers and statements that you were in- 
structed to disregard. 

The fact that an indictinent was returned is not evidence. 
The indictment is the instrument used to inform a person 
accused of crime. You are not to consider the indictment, 
nor the fact that it was returned, as evidence for any 
purpose. 

You must not speculate as to why the Court sustained 
the objection to any question, or what the answer to such 
question might have been. You must not draw any infer- 
ence or speculate on the truth of any suggestion ineluded 
in such a question which was not answered. 

As I previously stated, the opening statements and the 
closing arguments of counsel are designed to assist you. 
They are not evidence. 
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To weigh the evidence you must consider the credibility 
of the witnesses. You will apply the tests of truthfulness 
which you are accustomed to apply in your daily lives. 

—?210— 

You may consider the appearance of the witness upon 
the stand; the manner of testifying; the reasonableness of 
the testimony; the opportunity the witness had to see or 
hear; accuracy of memory; frankness or lack of it: intelli- 
gence, Interest and bias, if any; together with all the facts 
and ¢ircumstances surrounding the testimony. 

_ You are the sole judges of the facts, the credibility of 
the witnesses and the weight of the evidence. 

You may believe or disbelieve all or any part of the 
testimony of any witness. It is your province to determine 
what testimony is worthy of belief and what testimony is 
not worthy of belief according to the weight you assign 
to the testimony of each witness. 

Some testimony was presented by wav of deposition 
which were read to you. This evidence is to be considered 
in the same light, and is subject to the same tests that are 
applied to other witnesses. 

You have your instructions on the evidence and the bur- 
den of proof. The Court will outline the specific issues. 

The indictment accuses the defendant of Advocating 
Criminal Syndicalism. The indictment reads as follows: 


Court of Common Pleas, Hamilton County. During 
the term of July in the year 1964. Hamilton County. 
The Grand Jurors of the County of Hamilton, in the 
name and by the authority of the State of Ohio, upon 

—211— 
their oaths present that Clarence Brandenburg, on or 
about the 28th day of June, in the vear 1964, at the 
County of Hamilton, State of Ohio, aforesaid, did un- 
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lawfully by word of mouth, advocate the necessity or 
propriety of crime, violence, or unlawful methods of 
terrorism as @ means of accomplishing poltical reform, 
contrary to the form of the statute in such case made 
and provided and against the peace and dignity of the 
State of Ohio. 

Second Count. And the Grand Jurors of the County 
of Hamilton, in the naine and by the authority of the 
State of Ohio, upon their oaths do further present that 
Clarence Brandenburg, on or about the 28th day of 
June, in the year 1964, at the County of Hamilton, and 
State of Ohio, aforesaid, did unlawfully, voluntarily, 
assemble with a group or assemblage of persons formed 
to advocate the doctrines of crminal syndicalism, con- 
trary to the form of the statute in such case made and 
provided and against the peace and dignity of the State 
of Qhio. 


Signed Raymond E. Shannon, Prosecuting Attorney; en- 
dorsed by the then foreinan of the Grand Jury, James E. 
Raymond. Reported and filed on the 25th day of Septem- 
ber, 1964 in this Court. 

The Court brings to your attention the matter of cir- 
cumstantial evidence. Circumstantial evidence is proof of 
certain facts and circumstances from which you may rea- 

—212— 
sonably infer other related or connected facts which natu- 
rally and logically follow, according to the common experi- 
ence of mankind. 

You may not make one inference upon another inference 
but you may draw more than one inference from the same 
facts of circumstances. 

Where conflicting inferences may be drawn from the 
same facts and circumstances, the defendant is entitled to 
the inference that 1s more consistent with his innocence. 
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Either direct or circumstantial evidence on each and 
every essential element of the crime is sufficient to warrant 
a finding of guilty if it satisfies you beyond a reasonable 
doubt. However, circumstantial evidence alone, on any 
one or on all essential elements of the crime does not 
justify a finding of guilty unless the circumstances are en- 
tirely consistent with the defendant’s guilt and they are 
wholly inconsistent with any theory of the defendant’s in- 
nocence and the circumstantial evidence 1s so convincing 
as to exclucle all reasonable doubt of the defendant’s guilt. 

The Grand Jury Indictment, ladies and gentlemen, is 
the formal, legal charge that has been placed against this 
defendant, You will note that the indictment I have just 
reacl to you contains two counts—designated First Count 
and Second Count. The Court instructs you that each 
count in this indictment is to be considered by you as a 


separate charge, and you are to find the defendant guilty — 
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or not guilty in respect to each connt in the indictment. 

Yo this indictment the defendant entered a plea of not 
guilty as to each count. Such a plea is a denial of every 
fact in each count in the indictment, and puts in issue all 
the essential elements of the crime or crimes charged. 

The State accuses the defendant of Advocating Criminal 
Syndicalism. Criminal Syndicalism its defined in the Ohio 
Revised Cocle, Section 2923.12 as follows: 


Criminal Syndicalism is the doctrine which advocates 
crime, violence, or unlawful methods of terrorism as a 
means of accomplishing industrial or political reform. 


Section 2923.13 Ohio Revised Code is the section of Ohio 
law under which the defendant herein is charged, and this 
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section 1s as follows: And I will reac to you only so much 
of the code section as Is applicable to this case. 


‘ 


No person shall by word of mouth, advocate the duty, 
necessity, or propriety of crime, violence, or unlawful 
methods of terrorism as a means of accomplishing in- 
dustrial or political reform. 

No person shall organize or help to organize or be- 
come a member of, or voluntarily assemble with any 

. society, group, or assemblage of persons formed to 
teach or advocate the doctrines of criminal syndiealism. 


Before you can find the defendant guilty in respect to 
the First Count in the indictinent, you must find beyond a 
—214— 

reasonable doubt the existence of the following elements: 


l. That the defendant did, by word of mouth, advocate 
the duty, necessity, or propriety of crime, violence, or 
unlawful inethods of terrorism as a means of accom- 
plishing political reform. 

2. That said act, if any, ocenrred in Hamilton County, 
State of Ohio, on or about June 28, 1964. 


The Court will now explain the meaning of some of the 
terminology contained in these clements of the First Count 
in this indictment, 


To advocate means to speak in favor of; defend by 
arguinent; to support, vindicate, or recommend pub- 
licly. 

Unlawful method of terrorism is the use of terror 
and violence to intimidate, to subjugate, ete., when the 
methods used to accomplish such mtinidation or sub- 
Jugation are against the law. 
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Political reform as used in Ohio law refers to re- 
modeling or changing the policy or the administration 
of government. 

Violence is the unjust or unwarranted exereise of 
force, usually with the aeccoinpaniment of vehemence, 
outrage or fury. 

Crime is a violation of, or a neglect to perform, a - 
legal duty of such importance to the protection of 
society that the state takes notice thereof and imposes 

-——~215— 
a penalty or punishment for such violation or neglect. 
In Ohio, no act is a crime unless specifically defined by 
the legislature and a penalty provided for the violation 
thereof. 


You, ladies and gentlemen of the jury, will consider all 
of the evidence offered in this ease in respect to Count One 
of the indictment. If you find beyond a reasonable doubt 
that the defendant did advocate the duty, necessity or pro- 
priety of crime or violence or unlawful methods of terror- 
ism—any one of these would be sufficient to establish guilt 
—as a means of accomplishing political reform, then it will 
be your duty to find the defendant guilty as charged under 
the First Count in the indictment, 

If you find that the defendant did not advocate the duty, 
necessity or propriety of crime, violence or unlawful 
methods of terrorism as a means of accomplishing political 
reform, then it will be your duty to find the defendant not 
sulty under the First Count in the indictment. 

Coming now to the Second Count in the indictment. Be- 
fore you can find the defendant guilty in respect to the 
Second Count in the indictment, you must find beyond a rea- 
sonable doubt the existence of the following elements: 
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1. That the defendant did unlawfully, voluntarily, as- 
semble with a group or assemblage of persons formed 
to advocate criminal sydicalism. 

—216— 
2. That said act of defendant, if any, occurred in 
Hamilton County, State of Obio, on or about June 238, 
1964. 


The Court has again used the words “Criminal Syn- 
dicalism” in é¢lement 1 above, and since this term is not 
of general usage and understancling, the Court will repeat 
the definition of “Criminal Syndicalism”. 


Criminal Syndicalism jis the doctrine which advo- 
cates crime, violence; or unlawful methods of terrorism 
as a means of accomplishing industrial or political 
reform. 


You will consider all the evidence that has been offered 
in respect to the Second Count in the indictment hereim, 
and if you find beyond a reasonable doubt that the ce- 
fendant did voluntarily assemble with any group, or 
assemblage of persons formed to advocate criminal syn- 
dicalism, then you will find the defendant guilty under 
the Second Count in the indictment. 

If you do not, then you will find him not guilty, under 
the Second Count in the indictment. 

The Court brings to your attention another section of 
the Ohio law. 


Whoever aids, abets, or procures another to commit 
an offense may be prosecuted and punished as if he 
were the principal offender. 
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In other words, a conspiracy is defined as a partnership 
in crime. Legally, it is defined as a combination of two or 
more persons, by some concerted action, to accomplish some 
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criminal or unlawful purpose, or some purpose set in itself 
criminal or unlawtul by criminal! and unlawful means. 

It is not necessary for the State to show that the parties 
actually met and agreed to enter a conspiracy. If one 
concurs, no proof of agreement to concur is necessary. 
As soon as the union of wills for the unlawful purpose 
is perfected, the conspiracy is complete. The joint assent 
of minds may be established as an inference from other 
facts proved. If one enters a conspiracy he may be guilty 
of a wrong which he did not specifically intend, if it fol- 
lowed from some other specific or joint unlawful purpose. 

When, therefore, persons combine to do an unlawful 
thing, if the act of one, proceeding according to the com- 
mon plan, terminates in a criminal result, though not the 
particular result meant, all are liable. He who enters into 
a combination or conspiracy to do an unlawful act must 
be presumed to have understood the consequences which 
might reasonably be expected to flow from carrying it into 
effect, and also to have assented to the doing of whatever 
would reasonably or probably be necessary. 

This, ladies and gentlemen, is a criminal case and in a 
criminal case it requires the concurrence of all twelve of 
your number before you can arrive at a verdict. The Court 
has prepared for your convenience four forms of verdict. 
These verdicts read as follows: 


We, the Jury, in the issue joined, find the defendant, 
—218— 
Clarence Brandenburg, guilty of violating Section 
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2923.13 Revised Code as he stands charged in the 
indictment. 

And then there is a place, number twelve, a place— 
one, two, three, so on and so forth, to twelve, which 
every juror must sign his name, that coneurs in that 
verdict. 


Then there 1s another form of verdict. 


We, the Jury, in the issue Joined, find the defendant, 
Clarence Brandenburg— 


The first one should have read, “Sccond Count.” This 
is of the First Count. 


—guilty as he stands charged tn the First Count of 
the indictment, and not guilty on the Second Count. 


No, that was read properly. And, which, likewise, there 
is a place for the signature of all twelve of you jurors, 
whoever concur in that particular form of verclict. 

Then there is another form of verdict. 


We, the Jury, in the issue joined, find the defen- 
dant, Clarence Brandenburg, guilty of violating Sec- 
tion 2923.15 as he stands charged in the Second Count 
of the indictment and not guilty on the First Count. 


And then there is a form of verdict: 


We, the Jury, im the issue joined, find the defendant, 
Clarence Brandenburg, not guilty. 
And that form likewise has a place for the signature 
of all twelve of you ladies and gentlemen in the event 
—219— 
you should return that form of verdict. 
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When you go to your jury room your first duty will! be 
to select one of your number as foreman or forelady to 
preside over your deliberations. It may either be a gen- 
tleman or lady on the jury. 

It is essential to the preservation of the social order 
that laws be obeyed and violators be convicted. It is equally 
important that an mnocent person should not suffer. Con- | 
sider all the evidence and make your finding with intelli- 
gence and impartiality, and without bias, sympathy, or 
prejudice, so that the State of Ohio and the defendant will 
feel that their case was fairly and impartially tried. 

The Court will place in your possession the indictment 
and the verdict forms, and the exhibits. The foreman or 
forelady will retain possession of these records, including 
the verdict, and return them to the courtroom. Until your 
verdict is announced in open court, you are not to disclose 
to anyone else the status of your deliberations or the nature 
of your verdict. 
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Judgment of Court of Appeals of Hamilton County 
COURT OF APPEALS OF HAMILTON COUNTY 


1968 Term 


THE STATE OF OHIO, 
HAMILTON CoUNTY, SS.: 


lo the Honorable Court of Common Pleas 


GREETING: 


Whereas, in a certain action, which was lately heard in 
our said Court of Appeals wherein the State of Ohio is 
the Appellee and Clarence Brandenberg is the Appellant 
the following Judgment was entered on the 16th day of 
February 1968 viz: 


This cause came on for hearing upon the appeal on 
questions of law, assignments of error, bill of exceptions, 
the transcript and the original papers and pleadings from 
the Court of Common Pleas of Hamilton County, Ohio, 
and was argued by counsel, on consideration whereof, the 
Court finds there is no error apparent on the record in 
said proceedings and judgment, prejudicial to Appellant. 


It is, therefore, considered by the Court that the judg- 
ment of the Court of Common Pleas be, and the same 
hereby is, afirmed, and that Appellee recover from the 
Appellant, his costs herein expended, taxed at $..0...0.-2.00..-... 


TF ae ew KF SR Ee KF FSX BSBEa Teese TTF Strate seeesse 2 TFT ae Be eS 


And the Court being of the opinion that there was rea- 
sonable grounds for this appeal, allow no penalty. 
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It is further Ordered that a specia] mandate be sent to 
the Commom Pleas Court of Hamilton County, Ohio, for 
execution upon this judgment. To all of which Appellant, 
by his counsel, excepts. 


I, Rosert D. Jennincs, Clerk of the Court of Appeals 
of Hamilton County, do hereby certify that the above isa | 
correct copy of the entry made by said Court in said cause 
as appears by the Journal of said Court, Page 


rs. oe oe oe fe ee eee 2 Oe ee 2 


Witness my hand and the seal of the said Court, 
at Cincinnati, this 16th day of February 
A.D., 1968 


Rosert D. Jennines, Clerk, Court of Appeals 
By LaVerne H. Durry, Deputy 


—_——_———<<_ 
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Judgment of Supreme Court of Ohio 


The cause, here on appeal as of right from the Court 
of Appeals for Hamilton County was heard in the manner 
prescribed by law, and, no motion to dismiss such appeal 
having been filed, the Court sua sponte dismisses the ap- 
peal for the reason that no substantial constitutional ques- 
tional question exists herein. 


Jt is further ordered that the appellee recover from the 
appellant its costs herein expended; that a mandate be 
sent to the Common Pleas Court to carry this judgment 
into execution; and that a copy of this entry be certified 
to the Clerk of the Court of Appeals for Hamilton County 
for entry. 
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BRIEF FOR APPELLANT 


Opinions Below 


There are no written opinions, etther reported or un- 
reported, in this case. The Judge assigned to write the 
opinion for the Ohio Court of Appeals died before com- 
pleting it, and the Ohio Supreme Court issued no opinion. 


Jurisdiction 


This appeal is from the final judgment of the Supreme 
Court of the State of Ohio entered on June 12, 1968, dis- 
missing sua sponte the appeal from the Court of Appeals 
of the First Appellate District of Ohio, dated February 
16, 1968, affirming the judgment of conviction rendered in 
the Court of Common Pleas, Hamilton County, Ohio on 
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December 5, 1966. Notice of Appeal to the Supreme Court 
of the United States was filed with the Supreme Court of 
Ohio on June 25, 1968. The Jurisdictional Statement was 
filed on September 9, 1965 and probable jurisdiction was 
noted on November 18, 1968. Appellants sought and were 
granted an enlargement of time until January 7, 1969 to 
file this brief. Jurisdiction on appeal is conferred by 28 
U.S. C. $1257(2). 


Statutes Involved 


Ohio Revised Code 92923.13. Advocating criminal syn- 
dicalism. 


No person shall by word of mouth or writing advo- 
cate or teach the duty, necessity, or propriety of crime, 
sabotage, violence, or unlawful methods of terrorism 
as a means of accomplishing industrial or political re- 
form; or print, publish, edit, issue, or knowingly cir- 
culate, sell, distribute, or publicly display any book, 
paper, document, or written matter in any form, con- 
taining or advocating, advising or teaching the doc- 
trine that industrial or political reform should be 
brought about by crime, sabotage, violence, or unlaw- 
ful methods of terrorism; or openly, willfully, and de- 
liberately justify, by word of mouth or writing, the 
commission or the attempt to commit crime, sabotage, 
violence, or unlawful methods of terrorism with intent 
to exemplify, spread or advocate the propriety of the 
doctrines of criminal syndicalism; or organize or help 
to organize or become a member of, or voluntarily as- 
semble with any society, group or assemblage of per- 
sons formed to teach or advoeate the doctrines of 
criminal syndicalism. 
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Whoever violates this section shall be fined not more 
than five thousand dollars or imprisoned not more than 
ten years, or both. 


Ohio Revised Code 2923.12. Crimimal Syndicalism, 


As used in Sections 2923.13 to 2923.15 inclusive of the 
Revised Code, ‘criminal syndicalism” is the doctrine 
which advocates crime; sabotage, which is defined as 
the malicious injury or destruction of the property of 
another; violence; or unlawful methods of terrorism 
as a means of accomplishing industrial or political re- 
form. 


Questions Presented 


1. Whether Ohto Revised Code {2923.13, which pro- 
hibits advocacy of criminal syndicalism, violates the First 
and Fourteenth Amendments on its face. 


2. Whether Ohio Revised Code 2923.13, which pro- 
hibits advocacy of criminal anarchy, violates the First and 
Fourteenth Amendments as construed and applied in this 
case, 


3, Whether Ohio Revised Code {2923.13, which pro- 
hibits criminal syndicalism directed against the United 
States and the State of Ohio is preempted by Federal 
legislation. 


4, Whether there was any evidence to sustain a convic- 
tion under 2923.13 of the Ohio Revised Code, as required 
by the due process clause of the Fourteenth Amendment. 


Statement of the Case 


Appellant was indicted and convicted in the Court of 
Common Pleas, Hamilton County, Ohio for advocating “the 
necessity, or propriety of crime, violence, or unlawful 
methods of terrorism as a means of accomplishing political 
reform,” and, on a second count, for voluntarily assembling 
“with a group or assemblage of persons formed to advo- 
cate the doctrines of criminal syndalism,” both violations 
of [2923.13 of the Ohio Revised Code. For these crimes 
of advocacy and assembly, appellant was sentenced to a 
prison term of from one to ten vears and fined $1,000. 


Lhe events upon which the convietion was based were 
depicted at trial in two films that were offered into evidence 
by the state (A. 17, 24). The announcer-reporter who 
helpecdi make the film testified that he had received a tele- 
phone invitation from an unknown party to appear at a 
rally, identified to him as a Ku Klux Klan meeting to be 
held on private property (A. 8, 12). He testified that on 
June 28, 1964 he helped make a sound film of portions of 
the meeting for showing on television with the consent and 
cooperation of the persons participating (A. 12). 


The film produced at trial showed that no crowd was 
gathered or onlookers present besides those participating 
in the meeting. Nor was any disturbance or call for vio- 
lence, abstract or otherwise, evident from the film or tran- 
seript. 


One scene showed ten to twenty hooded figures, some of 
whom carried long arms, gathered outdoors around a large 
wooden cross wrapped in rags. During the film the cross 
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was lit! and voices in the crowd unidentified either in the 
film or elsewhere in the record, offered a series of incom- 
plete phrases and political slogans, some derogatory of 
Negroes and in one instance of Jews (A. 17, 18): 


“T would like to” 

“How far is the nigger going to—yeah” 
“Over there” 

“This 1s what we are going to do to the niggers” 
“T would like to ask—call this—Patrick” 

“A dirty nigger” 

“Send the Jews back to Israel” 

“I’m for it” 

“Tet’s give them back to the dark garden” 
“Save America” 

“Let’s go back to constitutional betterment” 
“Bury the niggers” 

“We intend to do our part” 

“Give us our state rights” 


1°William Morris, a long-time Klansman, who has written about 
the organization, was deposed about the meaning of the burning 
cross: 

“It has a spiritual meaning to all Klan members, in the Janguage 
of the ritualism, symbolism .... Now, we are reminded that 
the cross upon whicli our Saviour died, which is the criterion 
of character of every Klansman, prior to the crucification of 
Christ. The eross was an emblem of degradation and shame, 
and we are reminded that were it not for the shed [sic] of blood 
of Jesus Christ on that cross, our own lives would be full of 
degradation and shame. Now, the fiery cross has a tremendous 
spiritual significance to us, ulso, because we are reminded that 
Jesus Christ said, ‘fF am the Light of the World.’ He also said, 
and then we are reminded that God placed the flaming sword, 
enarded the entrance to the Garden of Eden with a flaming 
sword and he guided the Children of Israel on their journey 
to the Promised Land by pillar of fire by night and pillar of 
cloud by day. So, when we add fire to the cross, we simply are 
proclaiming to the world our fiery zeal. Fire is the greatest 
purifier yet known to man. So, we symbolically stand before 
the world in that manner” (A. 68, 69). 
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“Freedom for the whites” 
“Nigger will have to fight for every inch he gets 
from now on” 


Another scene in the same film depicted a man in a red 
hood, who announced in a calm and ordinary voice that this 
meeting was an organization meeting and that a march on 
Congress was planned: 


“This 18 an organizers meeting. We have had quite 
a few members here today which are—we have hun- 
dred, hundreds of members throughout the State of 
Ohio. I can quote from a newspaper clipping from 
the Columbus, Ohio, Dispatch, five weeks ago Sunday 
morning. The Klan has more members in the State of 
Ohio than does any other organization. We’re not a 
revengent organization, hut if our president, our Con- 
gress, our Supreme Court, continnes to suppress the 
white, Cancasian race, it’s possible that there might 
have to be some revengeance taken. 


“We are marching on Congress Julv the Fourth, four 
hundred thousand strong. From there we are dividing 
into two groups—one group to march on St. Augustine, 
Florida, the other group to march into Mississipp1. 
Thank you” (A. 17, 18). 


The second film taken indoors showed six hooded figures, 
some of them armed, and an unarmed figure in a red hood 
behind a table on which had been placed a Bible. He made 
virtually the same announcement, though somewhat shorter, 
as that made in the prior scene, omitting any reference 
to “revengeance” (sic) (A. 24). He added: “I can quote— 
personally, [ believe the nigger should be returned to 
Africa, the Jew returned to Israel. Thank you” (A. 24). 


The prosecution presented no other evidence except the 
various objects appearing jn the film (A. 51), testimony 
intended to identify appellant as the hooded figure who 
made the two individual statements (A. 43, R. 97, R. 107),° 
and testimony as to the location at which the meeting was 
held (A. 9). The prosecution presented no evidence of 
the nature of the IN Klux Klan, of the presence of a clear 
and present danger or of any danger whatsoever surround- 
ing the meeting. ‘he state rested on the words and peace- 
ful activities depicted in the film. 


Althongh the defense did not introduce testimony, ap- 
pellant submitted depositions and. other written evidence 
from Klan officials (R. 154 ef seq.) as to the fraternal 
nature of the JXlan and its organizational prohibition 
against violence. In his deposition, James R. Venable, an 
attorney and Lmperial Wizard (President) of the National 
Knights of the Ku Klux Klan Association of America re- 
ported: 


“We do not tolerate [violence]. That is, when I say 
that, the Imperial officers or officers in the States, 
even in the I<laverns, violence gets all of us in trouble, 
and 1f we want to accomplish anything, we can’t afford 
to violate the law. I have told all of our Klan groups 
as well as those belonging to the National Association 
[for the Advancement of White People] that we 
couldn’t use any type of violence, we had to obey the 
laws, whether it was good or bad, if we could unify, 
use the ballot box, we conld accomplish this race war 
as vou might call 1t” (A. 63, 64). 


2h. refers to the original record on file with the Clerk of Court. 
A. refers to the printed Appendix. 
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For other testimony on the philosophy of the Klan and its 
organizational restriction against violence, see A. 67, R. 1387. 


The Court in charging the jury indicated that mere ad- 
voecacy and assembly were sufficient to constitute viola- 
tions of the statutes (A. 76-79). The Court’s charge did 
not refer to clear and present danger or to any other First 
Amendment standard. Nor was there an instruction that 
the jury need find the aims and purpose of appellant’s 
meeting or of the Klan. The Court charged sua sponte 
as to conspiracy on the assemblage count but did not offer 
a deliniting instruction on conspiracy in the area of First 
Amendment rights (A. 79-80). The appellant was convicted 
on both counts. 


The constitutional questions were first raised by appel- 
lant’s motion to quash the indictment and the memorandum 
in support thereof on the ground that the statute was un- 
constitutional on its face and as applied because it violated 
the First and Fourteenth Amendments (A. 3). The 
motion was overruled on February 24, 1965 without opin- 
ion (A, 4). After some delay, the case proceeded to 
trial in November 1966. After trial appellant renewed 
the First Amendment questions and raised the objection 
that the verdict was against the evidence (A. 5). 


On appeal to the Court of Appeals of the First Appellate 
District of Ohio, appellant pressed the constitutional issues 
but the Court affirmed withont opinion. 


On appeal to the Ohio Supreme Court, appellant again 
raised the constitutional questions asserted below. The 
Ohio Supreme Court sva sponte dismissed the appeal for 
failure to raise a substantial question but issued no opinion. 
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ARGUMENT 


I. 


Ohio Revised Code Para. 2923.13 is unconstitutional 
on its face and as authoritatively construed because it 
imposes criminal sanctions on the exercise of the rights 
of expression and assembly protected by the First and 
Fourteenth Amendments. 


Appellant was imdictecd for violating two portions of 
2923.18: the clause that prohibits the use of ‘crime, 
sabotage, violence, or unlawful methods of terrorism” 
to achieve “political reform;” and the clause that makes it 
a crime to “voluntarily assemble with any society, group or 
assemblage of persons formed to teach or advocate the doc- 
trines of crinunal syndiecalism.” 


The only defimition contained in the Ohio Code is of 
“Criminal Syndicalism” in 2923.12, which states that it is 
“the doctrine which advocates crime; sabotage, which 1s 
define! as the malicious injury or destruction of the prop- 
erty of another; violence; or unlawful methods of terrorism 
as a means of accomplishing industrial or political re- 
form.” 


Moreover, none of the three Ohio courts which considered 
this case rendered an opimion. The Ohio Supreme Court, 
sua sponte, dismissed appellant’s appeal for lack of a sub- 
stantial question. By Ietting appellant’s conviction stand, 
the Supreme Court of Ohio thus adopted the construction 
of 2923.13 that was contained in the trial court’s charge 
to the jury. Tus charge broadly defined the operative 
terms in the statute and the indictment: 


*The indictment follows the statutory language closely. It 
charged that appellant (1) “did unlawfully by word of mouth, 
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“To advocate means to speak in favor of, defend by 
arguinent, to support, vindicate, or recommend pub- 
hely ... ” 

“Political reform... refers to remodeling or chang- 


ing the policy or the administration of government” 
(A. 77-78). 


Concerning assembly, the jury was instructed that “you 
must fincl beyond a reasonable doubt... [that] the defen- 
dant did unlawfully, voluntarily, assemble with a group or 


assemblage of persons formed to advocate criminal syndi- 
ealism”* (A. 79). 


As so adopted, the instructions of the trial court are to 
be read as if their precise words had been written into the 
statute, Terminiello v. Chicago, 337 U.S. 1, 4 (1949) ; Creamp 
v. Board of Public Instructors, 368 U. 8S. 278, 285 (1961) : 
Aingsley Pictures Corp, v. Regents, 360 U. S&S. 684, 688 
(1959); Hebert v. Lowsrana, 272 U. 8. 312, 317 (1926); 
Winters v. New York, 333 U. 8S. 507, 514 (1948). The in- 
structions are the final and authoritative construction of 


advocate the necessity or propriety of crime, violence, or unlawful 
methods of terrorism as a means of accomplishing political reform” 
and (2) “did unlawfully, voluntarily, assemble with a group or 
asseInblacre of persons forined to advovate the doctrines of criminal 
syndicalism.”’ 

The instruction nowhere indicated that the term “unlawfully” 
before “assembly” in the indictment had an operative meaning, as 
for instance, creating a distinction between “lawful” and “unlaw- 
ful” assembly. The term was in fact redundant because 2923.13 
does not use the term “unlawfully” in describing the prohibited 
assembly. 


*“As used in paragraphs 2923.18 to 2923.15 inclusive, of the 
Revised Code, ‘criminal syndicalism’ is the doctrine which advocates 
trime, sabotage, which is defined as the malicious injury or destruc- 
tion of the propriety of another; violence; or unlawful methods of 
terrorism as a means of accomplishing industrial or political re- 
form.” Ohio Revised Code §2923.12. 
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$2923.13 by the State of Ohio and are of course binding-.on 
this Court.® 


Aside from the instructions of the trial court in this case, 
the Criminal Syndicalism Act has been considered in only 
one previous case, State v. Aassey, 126 QO. 8. 177 (1932). 
There the Ohio Supreme Court explicitly rejected the ap- 
plicability of the Federal Constitution, 126 O. S. at 184, 
notwithstanding the earlier decision in Gitlow v. New 
York, 268 U. 8S. 652 (1925). Reading the Ohio Criminal 
syndicalism Act solely in the light of the Ohio Bul of 
Rights,° the court found the statute constitutional. Never- 
theless the court conceded the broad seope of the Act, find- 
ing that it prohibited advocacy and teaching of the “pro- 
priety of violence and terrorism as a means of compelling 
others to agree with one’s sentiments.” 126 O, S. at 185-86. 
Under this interpretation the court had no doubt that 
“those who promoted the Declaration of Independence 


could have been punished under such a statute as we have 
under consideration...” /d. at 190. 


While Ohio has a legitimate interest in the prohibition 
of sabotage, violence, or unlawful methods of terrorism, 


*It 1s interesting to note that in the several cases where similar 
State criminal syndicalhism or related statutes were challenged in 
federal court, the states urged abstention so that their courts could 
construe their statutes. See e.g., Ware v. Nichols, 266 F. Supp. 564 
(N. D. Miss., 1967); Harris v. Younger, 281 F. Supp. 507 (C. D. 
Calif., 1968) ; Baser v. Binder, F. Supp. (W. D. Ky. Civ. 
Action No. 5648, decided Oct. 13. 1967). In the present case, Ohio, 
without any federal interference, had an excellent opportunity to 
construe narrowly and perhaps constitutionally her broad criminal 
syndicalism Act. Instead, Ohio chose to affirm the conviction with- 
out benefit of explanation or written opinion. 


* The court acknowledged that the free speech scope of the First 
Amendment of the Federal Constitution was broader than the 
comparable section of the Ohio Bill of Rights. 126 O. 8. 177, 184, 
187 (1932). 
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it may not promote these interests in a manner that does 
violence to the First and Fourteenth Amendments. See 
Umted States v. Robel, 389 U. 8. 258, 268 n. 20 (1967). 
Here Ohio has not fulfilled its constitutional responsi- 
bility. Both the literal wording of the Ohio Criminal 
syndicalism Act and the construction of these words by 
the trial court prohibit mere advocacy, and both fail to 
draw the necessary constitutional distinction between ‘‘ad- 
vocacy of abstract doctrine and advocacy directed at pro- 
moting unlawful action.” Yates v. United States, 354 U.S. 
298, 318 (1957). 


his distinction is fundamental. In numerous eases this 
Court has held that a prohibition that is so vaguely worded 
as to include both types of advocacy is invalid under the 
First Amendment. Eug., Herndon v. Lowry, 301 U.S. 242 
(1937); Fates v. United States, 354 U.S. 298 (1957): Noto 
v. United States, 367 U.S. 290 (1961). As this Court said 
in the Noto case, “the mere abstract teaching of Commnu- 
nist theory, including the teaching of the moral propriety 
or even moral necessity for a resort to force and violence, 
is not the same as preparing a group for violent action 
and steeling it to such action.” Noto v. United States, 
supra, 367 U.S. at 297-298. A more immediate precedent is 
Bond v, Floyd, 385 U.S. 116 (1966), where the Court upheld 
the right of a Georgia legislator-elect to express his “sym- 
pathy and support” for the young men “who are unwilling 
to respond to a meritless draft.” The Chief Justice, writing 
for a unanimous Court, said that the statement 


“... does not demonstrate any incitement to violation 


of law. No useful purpose would be served by diseuss- 
ing the many decisions of this Court which establish 
that Bond could not have been convicted for these state- 
ments consistently with the First Amendment. See, 
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e.g., Wood v. Georgia, 370 U. 8S. (1962); Yates v. 
United States, 394 U. 8S. 298 (1957); Terminiello v. 
Chicago, 387 U.S. 1 (1949).” 385 U.S. at 134. 


here 1s no need to recount at length the important 
policies that underlie the distinction between abstract ad- 
vocacy and advocacy directly promoting unlawful action. 
Suffice it to say that the First Amendment was designed 
to permit the broadest interchange of ideas, including 
ideas that are odious because “, .. the right to exercise 
the liberties safeguarded by the First Amendment ‘lies 
at the foundation of free government by free men.’ ” 
Marsh v, Alabama, 526 U.S. 501, 509 (1946). The special 
interest in free discussion in a democracy has long been 
recognized by this Court as fundamental to our system 
of government because “[t]he right to speak freely and 
to promote diversity of ideas and programs is... one of 
the chief distinctions that sets us apart from totalitarian 
regimes.” Terminiello v. Chicago, 337 U. S. 1, 4 (1949). 
Free expression is “of transcendent value to all society, 
and not merely to those exercising their rights.” Dome- 
browski v. Pfister, 380 U. 8. 479, 486 (1965). The govern- 
ment’s interest in free discussion is not only based on 
tested principles, but it is a practical necessity in govern- 
ing a democratic society since “it is only through debate 
and free exchange of ideas that government remains re- 
sponsive to the will of the people and peaceful change is 
effected.” Lerminiello v. Chicago, supra, 337 U.S. at 4. 


he above analysis is applicable to the first clause of 
12923.138 under which appeNant was indicted. The other 
clause of the statute 1s also invalid because it prohibits al! 
forms of voluntary assembly with “persons formed to teach 
or advocate the doctrine of criminal syndicalism.” The 
trial court determined that the words spoke for themselves 
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and it gave no aid to the jury in applying the terms “un- 
lawful voluntary assembly” (A. 78-79). 


Assembly is specifically included within the protection 
of the First Amendment, and peaceful assembly has long 
been recognized as a protected right. See, e.g., Hague v. 
C. 1. 0., 307 U.S. 496 (1939); Cox v. Louisiana, 379 U.S. 
536 (1965). In a long line of cases dealing with attempted 
prohibitions of or punishments for membership in dis- 
favored organizations, this Court has recognized that “[a] 
law which applies to membership without ‘specific intent’ 
to further the illegal aims of the organization infringes 
unnecessary on protected freedoms.” Lifbrandi v. Ras- 
sell, 384 U.S. 11, 19 (1966). See also Aeyishian v. Bd. of 
Regents, 3855 WU. S. 589, 607-08 (1967), Lack of a require- 
ment of specific intent was fatal m Aptheker v. Sec. of 
State, 378 U. 8S. 500 (1964) and United States v. Robe, 
389 U. 8. 258 (1967). Just as “guilt by association,” 
Schneiderman v. United States, 320 U. 8S. 118, 1386 (1943), 
has no place in the area of regulation of membership in 
organizations, some of whose aims are criminal, neither 
does it have any legitimate place in the area of assembly 
with such groups. 


Indeed, assembly deserves greater protection than mem- 
bership because the latter may imply agreement with some 
of the aims or objectives of an organization, while assem- 
bly carries with it no such implication. One may assemble 
for many reasons, such as to learn of the aims and doc- 
trines of a group, without espousing those aims. 


The statutory prohibition of free assembly reaches to 
the core of our democratie system. As this Court said in 
an early case, “The very idea of a government republican 
in form, implies a right on the part of its citizens to meet 
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peaceably for consultation in respect to public affairs and 
to petition for a redress of grievances.” United States v. 
Cruikshank, 92 U.S. 542, 552 (1875). 


Ohio has chosen to draw its Criminal Syndicalism Act 
in broad and sweeping terms and the Ohio Snpreme Court 
has affirmed instructions that construe the statute as all- 
encompassing in its destruction of the rights of speech and 
assembly, disregarding not only the requirement of nar- 
row and strict draftsmanship in this sensitive area, see 
Cantwell v. Connecticut, 310 U. 8. 296 (1940); Winters v. 
New York, 333 U. S. 507 (1948); NAACP y. Bution, 371 
U.S. 415, 433 (1963); Dombrowski v. Pfister, 380 U.S. 
479 (1965), but also the central meaning of the First 
Amendment, “that the censorial power is in the people 
over the Government, and not in the Government over 
the people.” New York Times vy. Sullivan, 376 U. 8. 254, 
275 (1964). 


IT. 


Paragraph 2923.13 is invalid under the First and 
Fourteenth Amendments because of its vagueness and 
overbreadth. 


In addition to its prohibition against abstract advocacy 
and imnoecent assembly, [2923.13 1s also vague and over- 
broad both in tts provisions against speech and tn its other 
provisions. Indeed, J2923.13 is the archetype of the vague 
statute indiscriminately intruding in the First Amendment 
area and relying on an area of legitimate concern to a state 
—the prohibition of violence, sabotage and terrorism—to 
justify suppression of speech, press and assembly. 


The Oho Criminal Syndicalism Act 1s an attempt to 
broadly proscribe activities explicitly protected by the First 
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Amendment—speaking, writing, printing, assembling. The 
terms in whieh 92925.15 seeks to regulate this behavior are 
strikingly similar to those of many loyalty oaths which 
this Court has struck down because they have been so vague 
as to proseribe “guiltless knowing behavior’, Cramp v. 
Board of Public [nstruction, supra, 368 U.S. at 256. See 
also Baggeti v. Bullitt, 377 U.S. 360 (1964); Elfbrandt v. 
Russell, 384 U.S. 11 (1966); Whitehall v. Ellis, 389 U.S. 
54 (1967). 


Particularly pertinent is Aeyishian v. Bd. of Regents, 
supra, where this Court examined a statutory seheme osten- 
sibly designed to protect New York’s educational system 
from subversion. That scheme prohibited persons found to 
have engaged in ececrtain activities from teaching. This 
Court ruled that the statutes setting out the prohibited 
activities were so vague as to be invalid under the First 
Amendment. 


-Mr. Justice Brennan’s discussion of the statutes in 
Keyishian 1s particularly relevant to the consideration of 
/2923.13 because the terminology in section 3021 of the 
New York Education Law, section 105 of the New York 
Civil Service Law, and sections 160-61 of the old New York 
Penal Law closely parallel the Ohio Code under attack 
here. 


The Ohio Syndicalism Aet, unlike the statutory scheme 
in Keytshian and the other oath cases, is a criminal statute. 
But:in Dombrowski v. Pfister, 380 U. 8. 479 (1965), it was 
plainly pointed out that this difference is not of consti- 
tutional dimension. “Where, as here, protected freedoms 
of ‘expression and association are similarly involved, we 
see no controlling distinction in-:the fact that the definition 
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is used to provide a standard of criminality rather than 
the contents of a test oath.” 380 U.S. at 494. 


The Court could have added, of course, that a criminal 
statute, sucht as the one involved in this case, casts a deeper 
pall on First Amendment rights because the imprisonment 
and fine flowing from a conviction represents a certain and 
severe sanction that is sometimes lacking in oath cases. 
Consequently, the effect and constitutional infirmity of 
12925.13 is at least as great as the parallel provisions of 
the New York law already invalidated in the HKeytshian 
case. A clause by clause analysis of the two statutes makes 
this clear. 


One of the clauses that formed the basis of the indict- 
ment in this case makes it a crime to “voluntarily assemble 
with any society ... to teach or advocate the doctrines of 
criminal syndiecalism.” In holding that portion of the New 
York Civil Service Law §105(1)(a) invalid which barred 
the appointment of anyone who “wilfully and deliberately 
advocates” violent overthrow, the Supreme Court said: 


“This provision is plainly susceptible of sweeping and 
improper application. [It may well prohibit the em- 
ployment of one who merely advocates the doctrine 
in the abstract without an attempt to indoctrinate 
others, or incite others to action in furtherance of 
unlawful aims ... And in prohibiting ‘advising’ the 
‘doctrine’ of unlawful overthrow does the statute pro- 
hibit mere ‘advising’ of the existence of the: doctrine 
or advising another to support the doctrine? - Since 
‘advocacy’... 1s separately prohibited, need the person 
‘teaching’ or ‘advising’ this doctrine humself ‘advocate 
it’? Does the: teacher who informs his class about the 
precepts of Marxism or the Declaration of Independ- 
ence violate this prohibition?” 385 U. S. at 599-600. 
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The very same may be said of 92923.13. 


Another clause of 2923.13 reads in part: ‘No person 
shall... publicly display any book... containing or ad- 
vocating [eriminal syndicahsm].” Of a similar provision 
in section 161 of the old New York Penal Law, Mr. Justice 
Brennan asked, “Does the teacher who carries a copy of 
the Communist Manifesto on a public street thereby ad- 
vocate criminal anarchy?” 385 U. S. at 599. 


The same question may be asked about 2923.13. 


2923.13 also decrees that “No person shall... print, 
publish, edit, issue, or knowingly circulate, sell, clistribute, 
or publicly display any book, paper, document, or written 
matter in any form, containing or advocating, advising, or 
teaching ... [eriminal syndicahism].” Mr. Justice Brennan 
asked of a similarly worded subsection of the New York 
Civil Service Law,’ “Does the prohibition of distribution 
of matter ‘containing’ the doctrine bar histories of the 
evolution of Marxist doctrine or tracing the background 
of the French, American, or Russian revolution?” 385 
U. §. at 600-01. 


The Ohio Criminal Syndicalism law is equally subject 
to the charge of undue vagueness and overbreadth. 


A fourth clause of 92923.13, and one of the two which 
formed the basis of the indictment here, provides that 
“No person shall by word of mouth or writing advocate 
or teach the duty, necessity, or propriety of crime, sabotage, 
violence, or unlawful methods of terrorism as a means of 


™N. Y. C. 8S. L. §105(1) (a): “No person shall be appointed .. . 
who prints, publishes, edits, issues or sells any book, paper, docu- 
ment, or written or printed matter in any form containing or 
advocating, advising, or teaching . . . [violent overthrow].”’ 
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accomplishing industrial or political reform... .” What 
does it mean to say that there is a “duty, necessity and 
propriety” to engage in certain conduct? What kind of a 
“duty’? A “propriety” according to what norms? The 
undefined statutory language, not supplemented by any 
guidance from the Ohio courts, is surely an insufficient guide 
to citizens of that state. 


These flaws so strongly condemned by this Court in 
Keytshian were also fatal in earlier loyalty oath cases. In 
Cramp v. Bd. of Publte Instruction, supra, this Court in- 
validated a requirement that teachers and other state em- 
ployees swear that they never lent their “aid, support, 
advise, counsel or influence to the Communist Party” be- 
cause 1 was lacking in “terms susceptible of objective 
measurement.” 368 U.S. at 286. In Baggett v. Bullitt, 
supra, this Court struck down loyalty oaths required by 
the state of Washington of its employees because the oaths 
were hkewise susceptible of such a broad reading as to 
leave conscientious persons in cloubt of what in fact was 
proscribed. And in £lfbrandt v. Russell, supra, an Ari- 
zona statute requiring a loyalty oath of state employees 
was held unconstitutional. The statutes in Baggctt and 
Cramp were unconstitutionally vague because the oaths 
in question could be read as proscribing such innocent be- 
havior as giving legal advice to the Communist Party. In 
Kilfbrandt the oath proscribed imnocent conduet, such as 
membership in an organization with an unlawful purpose 
without subseribing to that purpose. 


The Ohio Criminal Syndicalism Act contains the same 
fatal defects. Besides those portions of 2923.13 that par- 
allel comparable portions of the statute found veid-for- 
vagueness in Aeyltsheanz, the Act prohibits membership in 
any group formed to teach or advocate the doctrine of 
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criminal syndicalisin, without any indication as to the qual- 
ity or purpose of that membership. The Act also prohibits 
anyone from voluntarily assembling with any group or 
assemblage of persons formed to teach or advocate the 
doctrine of criminal syndicalism. If these words do not 
flatly prohibit mere disinterested assembly to hear others 
expound their views, or even interested assembly with a 
desire to learn about certain doctrines, they certainly are 
so vague that one cannot know whether he endangers his 
personal freedom when he engages In such activities or 
indeed stops to listen to a street-corner speaker or watches 


a parade of dissidents pass by. 


For the above reasons 9§2923.13 infringes the constitu. 
tional requirement that “the power to regulate must be 
so exercised as not... unduly to infringe the protected 
freedoms.” Cantwell v. Connecticut, 310 U. S. 296, 304 
(1940). This requirement has been reiterated by the Court 
on numerous occasions, along with the recognition that in 
the area of free expression it is especially necessary that 
statutory restrictions be narrowly and precisely drawn 
because ‘fa man may the less be required to act at his peril 
here, because free dissemination of his ideas may be the 
loser.” Smith v. California, 361 U. S. 147, 151 (1959). Ac- 
cordingly, $2923.13 runs afoul of doctrine enunciated in a 
series of important decisions from NAACP v. Button, 
supra, through Elfbrandi v. Russell, 384 U.S. 11 (1966); 
Keytshian v. Board of Regents, 385 U.S. 589 (1967); and 
Zwicker v. Koota, 389 U. S. 241 (1968), that statutes 
overbroad in the area of free speech are unconstitutional 
on their face because they create a “chilling effect upon 
the exercise of First Amendment rights.” Dombrowski y. 
Pfister, supra, 380 U. 8. at 487; see NAACP vy. Button, 
supra, 371 U.S. at 432-433. , 
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Paragraph 2923.13 is unconstitutional as applied, be- 
cause it punishes speech protected by the First and Four- 
teenth Amendments. 


There is no question but that Ohto ean prohibit such ac- 
tivities as sabotage, violence, crime, and unlawful methods 
of terrorism. But before Ohio may punish speech and as- 
sembly, which are protected by the Constitution, there must 
be a clear and present danger that the prohibited activities 
will bring about a punishable substantive evil. Schenck v. 
United States, 249 U.S. 47 (1919); dbrams v. U. S., 250 
U. S. 616 (1919); Cantwell v. Connecticut, 310 U. 8. 296 
(1940); Wood v. Georgia, 370 U. 8. 375 (1962). 


In Gitlow v. New York, 268 U. 8. 652 (1925), this Court 
affirmed, over the dissents of Justices Holmes and Brandeis, 
a conviction under the New York Criminal Anarchy statute. 
In so doing it applicd a First Amendment test that per- 
mitted criminal conviction for speech alone that merely 
had a “tendency” to cause a substantive evil that the state 
had a right to prevent. A similar statute was upheld in 
Whitney v. California, 274 U.S. 357 (1927). 


Though the decisions in Gitlow and Whitney have never 
been expressly overruled, the plurality opmion of Chief 
Justice Vinson in Dennis v, United States, 341 U. 8. 494, 
907 (1951) said: “Although no case subsequent to Whitney 
and Gitlow have expressly overruled the majority opinions 
in those cases, there is little doubt that subsequent opinions 
have inclined towards the Holmes-brandeis rationale.” 
The Chief Justice then quoted the restatement of that 
rationale in American Communications A’ssoctation v. 
Douds, 338 U. S. 382, 412 (1950): “{[The First] Amendment 
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requires that one be permitted to believe what he wil. It 
requires that one be permitted to advocate what he will 
unless there is a clear and present danger that a substan- 
tive evil will result therefrom.” 


The tests enunciated in the Dennis and Douds cases were 
criticized at the time in dissenting opinions in those cases 
and in scholarly articles for approving an unduly restric- 
tive interpretation of the First Amendment, at the cost of 
freedom of expression and association in the United 
States.2 Later cases have veered from the philosophy of 
the opinions in Dennis and Douwds, see, eg., United States 
v. ftobel, 389 U. 8S. 258 (1967), and it is therefore likely 
that current First Amendment standards are more hos- 
pitable to free speech than the cases decided in the 1920s. 


EKiven under the earlier test, however, the conviction in 
this case must be reversed, because there is no ineitement 
in this case or any indication that the statements for which 
appellant has been convicted would imminently lead to 
violence. 


In Whitney v. California, supra, 274 U. S. at 376, Jus- 
tice Brandeis summed up the reasons for requiring immi- 
nent danger before expression can be aborted when he said 
that “advocacy of [law] violation, however reprehensible 
morally, is not a justification for denying free speech 
where the advocacy talls short of incitement and there is 


>See American Communications Association v. Douds, 338 U. 8. 
382, 445 (1950) (Black, J., dissenting) ; Dennis v. United States, 
341 U. 8. 494, 579 (1951) (Black, J., dissenting); Zd. at 581 
(Douglas, J., dissenting); Nathanson, The Communist Trial and 
the Clear-and-Present. Danger Test, 63 Harv. L. Rev. 1167 (1950) ; 
Rostow, The Democratic Character of Judicial Review, 66 Harv. 
L: Rev. 193 (1952). See also the references contained in T. Emer- 
son, D. Haber, and N. Dorsen, 1 PouiticaL anp Civiz RicHts IN THE 
Unitep States, 126-129, 140-148, 155-157 (3d ed. 1967). 
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nothing to indicate that the advocacy would be immediately 
acted on.” See also Dennis v. United States, supra, 341 
U. S. at 507, and Kingsley Pictures Corp, v. Regents, 360 
U.S. 684, 689 (1959), quoting this language with approval. 


The point of Justice Brandeis’s language is simple and 
basic. In the absence of a constitutional rule absolutely 
forbidding the abridgement of free speech, it is essential, 
if the profound values underlying an open society are to 
be preserved, to protect opinions that are not intimately 
connected with illegal conduct; or as Justice Holmes put it, 
“so imminently threaten immediate interference with the 
lawful and pressing purposes of the law that an immediate 
check is required to save the country.” Abrams v. Untted 
States, supra, 250 U.S. at 630 (dissenting opinion). 


The absence of any imminent danger—or indeed of any 
danger at all—from the speech for which appellant was 
convicted is evident from an inspection of the record. The 
critical words were spoken at a meeting apparently staged 
for television, filmed upon the request of an anonymous 
caller (A. 8, 12), and with the consent and cooperation of 
the persons participating (A. 12). Two sequences were 
recorded. The first sequence, filmed outdoors on private 
property (A. 17, 18), depicted ten to twenty hooded figures, 
an undetermined number of whom appeared to be armed, 
gathered around a large wooden cross which was ignited 
during the film, an act of symbolic significance. Dur- 
ing this sequence voiees unidentified either in the film 
or elsewhere in the record offered a series of fragmentary 
and largely incoherent phrases and political slogans which 
in part were derogatory of Negroes and Jews (A. 17, 18). 
A eall was made in this segment for a march on Congress 
and then on Florida and Mississippi (A. 18). In this eal, 
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the only reference that could even possibly be considered 
an allusion to violence contained a disclaimer of revenge: 
“We're not a revengent (sic) organization, but if our presi- 
dent, our Congress, our Supreme Court, continues to sup- 
press the white, Caucasian race, it’s possible that there 
might have to be some revengence taken” (A. 18). 


There was no indication that the “revengenee”’ mentioned 
here m the context of a political discussion was not the 
usual political revenge normally pursued peacefully. The 
State. offered no evidence to contradict the disclaimer of 
violence or to indicate that the speaker intended his re- 
marks to mean anything other than use of the political 
process. Still less is there any evidence that this “reveng- 
ence” was to take place imminently or immediately, as the 
test approved by the Supreme Court in Dems and Douds 
would require. 


It is true of course that in Dennis Chief Justice Vinson 
said it was sufficient, in light of the nature of the conspir- 
acy found to exist within the Communist Party, for the 
government to prove that violent overthrow would take 
place “as speedily as circumstances would permit.” But in 
the paragraph following, this Court said: 


“The situation with which Justices Holmes and 
Brandeis were concerned in Gitlow was a compara- 
tively isolated event, bearing little relation in their 
minds to any substantial threat to the safety of the 
community ....They were not confronted with any 


"See deposition of. James R. Venable, attorney and Impérial 
Wizard of the National, Knights of the. Ku Klux Klan Association 
of “America, as to non-violent nature of the Klan. R. 157. For 
other testimony -on the’ philosophy of ‘the Klan and its organiza- 
tional restrictions against violence. See R: 187; 1830-84. 
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- situation comparable to the instant one—the develop- 
ment of an apparatus designed and dedicated to the 
overthrow of the Government, in the context of world 
erisis after crisis.” 341 U.S. at 510. 


What we have here is similar to what Justices Holmes 
and Brandcis were confronted with in Gitlow—“a compara- 
tively isolated event, bearing little relation in ther minds 
to any substantial threat to the safety of the community.” 
Certainly the Ohio Ku Klux Klan does not embody “an 
apparatus designed and dedicated to the overthrow of the 
Government, in the context of world crisis after world 
crisis’—or anything even close to it. 


To uphold the conviction here would be to turn away from 
the constitutional precepts enunciated by Justices Holmes 
- and Brandeis and specifically approved in Dennis and other 
cases. There is no warrant for doing so on this record. * 


The facts show that throughout the talk given by a man 
in a red hood, later identified as appellant, there was no 
indication of any crowds having gathered or of there being 
any onlookers other than the participants im the meeting. 
Even if there had been, that would not have justified the 
arrest of appellant—the presence of “muttering and grum- 
bling onlookers” was held an insufficient reason to brook 
peaceful exercise of First Amendment rights in Cox v. Lou- 
isiana, 379 U. S. 536, 543 (1965). Nor was there any in- 
dication.of any disturbance or a call for violence such as 
the Court condemned in Femer v. New York, 340 U.S. 316 
(1950). Furthermore, the rally took place away from popu- 
one areas and on private property where there, could be 

“no actual interferencé with traffic” and no thr eat of “dis. 
turbance of the community”, Edwards v. South Carolina, 
372 U.S. 229, 239 (1963). ot : . 
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The second segment of film took place indoors, showing 
six hooded figures, some armed, and an unarmed figure in 
a red hood. He made a similar statement to the one made 
outdoors, but omitting any reference on this occasion to 
“revengence”’. Here too the announcement was nothing 
more than a political statement. 


Lhe State offered in evidence only the two filmed se- 
quences (A, 17-18, 24), certain objects appearing in the film 
(A. 01), identification testimony (A. 48, R. 107), and testi- 
mony as to the location of the meeting (A. 9). Other than 
the words spoken in the films, the State offered no evidence 
whatever as to the aims and intentions of the speaker, 
the group depicted in the film, or the Iku IKlux Klan itself. 
There was no attempt made by the state to show the pres- 
ence of a clear and present danger, or indeed of any danger © 
whatsoever. | 


For these reasons it is plain that the Ohio courts applied 
2923.13 to the appellant in violation of his rights of free 
expression protected by the First and Fourteenth Amend- 
ments. 


This conclusion is buttressed by the trial judge’s instrue- 
tions to the jury, which specifically permitted a verdiet of 
guilty without a finding of any imminent danger to the 
community or of violent conduct by any individual, in short 
without a finding of a “clear and present danger” of any 
kind. Inspection of the relevant portions of the charge, 
which are set out at A. 78-79, reveals that there was 
simply no allusion to the necessity of proving imminent 
danger as a result of appellant’s remarks. Accordingly, 
the jury could—and no doubt did—find appellant guilty 
without reference to any possible unlawful activity on his 
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part. In light of this charge if is all the more clear that 
the conviction here involves a constitutionally impermissi- 
ble application of 2923.13 and must be reversed. 


IV. 


Paragraph 2923.13, which indiscriminately prohibits 
criminal syndicalism directed against the United States 
and the State of Ohio, is preempted by federal legisla- 
tion.” 


Pennsylvania v. Nelson, 350 U.S. 497 (1956), established 
that the Smith Act, 10 U. S. C. $2385, which was passed 
to protect the United States from subversion and sedition, 
excluded state legislation directed to the same goal. Sub- 
sequently, in Uphaus v. Wyman, 360 U. 8S. 72 (1959), the 
Court lunited Nelson by ruling that a state investigative 
body could validly inquire into possible violations of the 
New Hampshire Subversive Activities Act, which was de- 
signed to protect the security of the state as distinguished 
from the federal government. See also DeGregory v. New 
Hampshire Attorney Generat, 383 U.S. 825, 827 n. 2 (1966). 


Under these decisions the conviction in this case 1s in- 
valid because 72923.13 is preempted by federal legislation, 
including the Smith Act, the more recently enacted Internal 
Security Act of 1950, 50 U. 8. C. $781 et seq., and the Com- 
munist Control Act of 1954, 50 U.S. C. 9841. This is so 


10 This issue, though not raised in the jurisdictional statement, 
may be considered by the Court, which has the power to notice 
a plain error not assigned. Rule 40(1)(d)(2); Brotherhood of 
Carpenters v. U. 8., 380 U. 8. 395, 412, and authorities there 
cited ; Silber v. Untted States, 370 U.S. 717 (1962) ; ef. Terminiello 
v. Chicago, 337 U. 8. 1, 7-12 (1949). The question was raised in 
the state trial and appellate courts. 
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because the Ohio statute is not limited in its terms to 
possible violence or overthrow of the state government, but 
is directed against such activities in relation to the United 
States government, and therefore..provides no basis for 
concluding that it is confined to its only permissible objec- 
tive—protection of the state against attempts to subvert it 
through violent means. 


- Nor does the indictment or the instructions to the jury 
cure the deficiency. The indictment, in two counts, assidu- 
ously follows the language of the statute. it is true that 
each count ends with the language “contrary to the form 
of the statute in such case made and provided and against 
the peace and dignity of the State of Ohio.” But this ts 
merely a formal expression of the fact that Ohio is the 
sovereign bringing the charge, and such a formality 1s 
obviously insufficient to narrow the substantive scope of 
the indictment. 


The relevant instructions to the jury are equally unavail- 
ing to the state. They were merely that “Political reform 
. refers to remodeling or changing the policy or ad- 
ministration of government” (A. 78). At no point is the 
jury advised of the critical distiction between “politica! 
reform” of the federal government and such reform of 
state and local governments. 


The only action mentioned, a march on Congress and 
then Florida and Mississippi (A. 18) would take place far 
from Ohio. It is therefore impossible to tell whether the 
jury was concerned only with the danger posed by appel- 
lant’s speech and voluntary assembly in Ohio or whether 
they took their task, in the absence of limiting instructions, 
to be that of surveying the danger posed to all organized 
forms of government. 
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‘Certainly the state should carry the burden of clarifying 
its legislation so to make certain that the strong policies 
underlying the Nelson decision are not infringed. These 
policies, it will be recalled, included the undesirability. of 
state intrusion in a field where the federal concern 1s domi- 
nant—protection of the United States government against 
violent overthrow—-and aveidance of the serious risk of 
conflict between state enforcement and the administration 
of the federal program. 


The dangers foreseen in Nelson are evident here. Ali 
relevant federal legislation is still applicable, and with it 
the predominant federal interest in protecting the United 
States against the prohibited activity. Furthermore, be- 
cause appellant is presumably subject to indictment for 
the very acts which are the subject of this prosecution, 
multiple punishments for the same acts are possible. Yet 
this is flatly inconsistent with the Nelson rationale. There 
it was said: “Without compelling mdication to the con- 
trary, we wil] not assume that Congress intended to permit 
the possibility of double punishment.” 350 U. 8. at 509-510. 


Finally, if is important to note that in all these respects 
the prosecution lere differs from the investigation upheld 
in Uphaus v. Wyman, supra, In that case the inquiry was 
directed to the security of New Hampshire, which this Court 
was not prepared to hold beyond the reach of the state 
government, No double prosecution was possible; indeed, 
because the matter was still at the investigative stage, there 
was real doubt as to whether there would ever be a single 
prosecution for the prohibited acts. 


Accordingly, whatever the vitality or persuasiveness ‘of 
the Uphaus distinction of the Nelson case, the very dif- 
ference relied on there works in favor of the appellant here, 
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who is being criminally proceeded against under a state 
statute which reaches broadly into areas that are the ex- 
elusive domain of the federal government. For this reason 
12923.13 1s preempted by federal law, and prosecutions 
under it are invalid." 


V. 


Appellant was denied the due process of law in that his 
conviction was supported by no evidence whatever. 


In the absence of any evidence whatever to support a con- 
viction, a person who is nevertheless found guilty and 
convicted 1s denied due process of law. Thompson v. Lows- 
vile, 362 U.S. 199 (1960); Garner v. Louisiana, 368 U. 8. 
lo? (1961); Barr v. City of Columbia, 378 U.S. 146 (1964) ; 
Johnson v. Florida, 391 U.S. 596 (1968). 


1The applicability of the Nelson case to this prosecution should 
be viewed, moreover, in the light of current realities. In the 
text of the present political situation, 1t 1s inconceivable that ad- 
vocacy of overthrow of government by force and violence could 
be limited to state and local governments. In an earlier day this 
might have been the case, see Luther v. Borden, 7 How. (48 U. 8.) 
1 (1849). But today, revolutionary movements seek overthrow of 
all existing government. As such, all sedition is, in effect, a “crime 
against the Nation.” Pennsylvania v. Nelson, supra, 350 U. 8. at 
905, quoting with approval the Court below (emphasis in original). 

State and local governments would be incidental targets of any 
who wished to take over the country. The overthrow of state gov- 
ernment is a necessary by-product of the overthrow of the federal 
government. But if the states can continue to prohibit such activity 
and prosecute those who criminally advocate it, a danger of the 
same kind and one equal in magnitude to that noted in the Nelson 
ease would arise. A state could prosecute acts prohibited by the 
Smith Act simply by skillfully drafting its indictments. In short. 
if every act made criminal under federal legislation is also a crime 
arainst each state, the rule of preemption would be reduced to a 
mere matter of pleading and a race to the courthouse door. 


ol 


Under the terms of 2123.13 and the indictments in this 
case, Ohio hac the burden of showing advocacy, assembly, 
and organization to propagate criminal syndicalism.* It 
is plain that the state altogether failed in meeting its bur- 
den, and appellant’s conviction 1s therefore invalid. 


the state chose to rest on the film and supplemental 
identification testimony, Yet neither the film nor transcript 
contain a scintilla of evidence of advocacy of reform through 
violence that would have satisfied count one. The evidence, 
aus we have shown, is to the contrary. Nor did the state 
attempt to satisfy that part of {2923.13 prohibiting vol- 
untary assemblage with such a group, for it offered no 
proof of the purpose of the group assembled or of the Klan, 
as required to meet count two. 


In Fiske v. Kansas, 274 U.S. 380 (1927), this Court in- 
validated a conviction under the Kansas Criminal Syndical- 
ism Act containing language paralleling the Ohio statute 
at issue here. At trial, the only evidence offered of criminal 
syndicalism was the preamble of the organization’s con- 
stitution advocating, inter alia that “‘between [the work- 
ing class and the employing class] a struggle must go on 
until the workers of the world organize as a class, take 
possession of the earth, and the machinery of production 
and abolish the wage system’ ” 274 U. S. at 382-383. More- 
over, in DeJonge v. Oregon, 299 U.S. 353 (1937), this Court 
said unanimously: 


“TCJonsistently with the Federal Constitution, peaceable 
assembly for lawful discussion cannot be made a crime. 


12 The trial court gratuitously offered a charge on conspiracy in 
the absence of conspiracy language from the statute, the indict- 
ment, or as part of the state’s proof. A, 79-80. 
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The holding of mectings for peaceable political action 
cannot be proscribed. Those who assist in the conduct 
of such meetings cannot be brancled as criminals on that 
score. The question, if the rights of free speech and 
peaceable assembly are to be preserved, is not as to 
the auspices under which the meeting is held but as 
to 1fs purpose; not as to the relations of the speakers, 
but whether their utterances transcend the bounds of 
the freedom of speech which the Constitution protects. 
If the persons assembling have committed crimes else- 
where, 1f they have formed or are engaged in a con- 
splracy against the public peace and order, they may 
be prosecuted for their conspiracy or other violation 
of valid laws. But it is a different matter when the 
State, instead of prosecuting them for such offenses, 
seizes upon mere participation in a peaceable assembly 
anc a lawful publie discussion as the basis for a erim)- 
na! charge.” 299 U. 5. at 365. 


In DeJonge the Court also stated that 1t was no crime 
for a speaker to urge attendance at a “meeting of the 
[Communist] party ... and to bring their friends to 
show their defiance of local police authority and to as- 
sist them in their revolutionary tactics.” 299 U.S. at 359. 
Can it therefore be illegal today to announce a peaceful 
march on Congress and on two Southern states, or even to 
suggest that some unnamed revenge may {follow if the 
rovernment doesn’t change, or to express dislike for certain 
minority groups in a derogatory manner? Whatever the 
renerally held view of the Klan, the state 1s held to its 
proof, especially where the crime charged consists of words 
and alleged association. The prosecution failed altogether 
to meet the most minimal evidential standards. 
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CONCLUSION 
Appellant’s conviction should be reversed. 
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CELA, Bb equ ee 


On Appeal from the Supreme Court of Ohio 


BRIEF OF APPELLEE 


OPINIONS BELOW 


There are no written opinions, either reported or un- 
reported, in this case. 


JURISDICTION 


This is an appeal from the final judgment of the 
Supreme Court of the State of Ohio entered June 12, 1968, 
dismissing the appeal from the Court of Appeals of the First 
Appellate District of Ohio dated February 16, 1968, af- 
firming the judgment of conviction rendered in the Court 
of Common Pleas of Hamilton. County, Ohio, on Decem- 
ber 5, 1966. Probable jurisdiction was noted on No- 
vember 18, 1968. 


2 
STATUTES INVOLVED 


Ohio Revised Code Section 2923.13 — Advocating Criminal 
Syndicalism 


“No person shall by word of mouth or writing, ad- 
vocate or teach the duty, necessity, or propriety of 
crime, sabotage, violence, or unlawful methods of 
terrorism as a means of accomplishing industrial or 
political reform; or print, publish, edit, issue, or 
knowingly circulate, sell, distribute or publicly dis- 
play any book, paper, document, or written matter 
in any form, containing or advocating, advising or 
teaching the doctrine that industrial or policital re- 
form should be brought about by crime, sabotage, 
violence, or unlawful methods of terrorism; or openly, 
willfully, and deliberately justify, by word of mouth 
or writing, the commission or the attempt to commit 
crime, sabotage, violence, or unlawful methods of 
terrorism with intent to exemplify, spread or advo- 
cate the propriety of the doctrines of criminal syndical- 
ism; or organize or help to organize or become a 
member of, or voluntarily assemble with any society, 
group, or assemblage of persons formed to teach or 
advocate the doctrines of criminal syndicalism. 


Whoever violates this section shall be fined not more 
than five thousand dollars or imprisoned not more 
than ten years, or both.” 


Ohio Revised Code Section 2923.12 — Criminal Syndicalism 


“As used in sections 2923.13 to 2923.15, inclusive, of 
the Revised Code, ‘criminal syndicalism’ is the doc- 
trine which advocates crime; sabotage, which 1s de- 
fined as the malicious injury or destruction of the 
property of another; violence: or unlawful methods of 
terrorism as a means of accomplishing industrial or 
political reform.” 
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QUESTIONS PRESENTED 


Counsel for the appellant has set forth four questions 
in this matter. However, it is our humble opinion that, 
in light of the arguments that counsel has set out relative. 
to Question I, that basically Question 1 and Question 
< are the same for the purpose of the Argument to this 
Court, and we will therefore join Questions 1 and 2 
as presented by counsel in our response thereto. We there- 
tore submit the following as being the questions involved 
in this case: 


1. Whether Ohio Revised Code Section 2923.13, pro- 
hibiting criminal syndicalism, violates the First and Four- 
teenth Amendments of the Constitution of the United 
States? 


2. Whether Ohio Revised Code Section 2923.13, which 
prohibits criminal syndicalism directed against the State 
of Ohio, is pre-empted by Federal legislation? 


3. Whether there was any evidence to sustain a con- 
viction under Section 2923.13 of the Ohio Revised Code, 
as required by the due process clause of the Fourteenth 
Amendment? 


STATEMENT OF FACTS 


In this case the defendant-appellant made pre-arrange- 
ments with a television reporter and television cameraman 
tor their attendance at a Ku Klux Klan rally and meeting 
held in Hamilton County, Ohio, on June 18, 1964. The 
rally and meeting were to be recorded by them on sound. 
film for re-broadcast. Subsequently the recording on the 
sound flm was broadcast over both a local station as well 
as a network television station. When the cameraman and 
reporter arrived they were met by several hooded indi- 


4 


viduals, carrying guns. Among the items identified were 
a shot-gun, a rifle, and another weapon. The hooded tn- 
dividuals were wearing what appeared to be sheets, with 
holes at a point where the eyes were, to give visibility to 
the persons behind the sheets. (Appendix 9). | 


The leader of the group was identified at the trial as 
being the defendant-appellant in this matter. (Appendix 
13, 14, 15, 19, 37, 40, 41, 43, 43, 44, 47). 


The defendant-appellant at the time wore a red robe 
and hood and made the following statements at the rally:* 


“I would like to — how far is the nigger going to — 
yeah. Over there. This is what we are going to do 
to the niggers. I would like to ask — call this — 
Patrick. A dirty nigger. Send the Jews back to 
Israel. I'm for it. Let’s give them back to the dark 
— garden. Save America. Bury the niggers. We 1n- 
tend to do our part. 


Give us our state rights. Freedom for the whites. 
Nigger will have to fight for every inch he gets from 
now on. 


This is an organizers meeting. We have quite a lew 
members here today which are — we have hundreds 
of members throughout the State of Ohio. I can 
quote from a newspaper clipping from the Columbus, 
Ohio, Dispatch, five weeks ago Sunday morning. The 
Klan has more members in the State of Ohio than does 
any other organization. Were not a revengent or- 
ganization, but if our President, our Congress, our 
Supreme Court, continues to suppress the white, cau- 
casian race, 1ts possible that there might have to be 
some revengeance taken. 


° Fovtnote: There is some discrepancy as to whether defendant-ap- 
pellant himself actually made the statements in the first two paragraphs 
above set forth, or whether they were made by persons that were 
associated with him. 
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We are marching on Congress July the Fourth, four 
hundred thousand strong. From there we are di- 
viding into two groups — one group to march on St. 
Augustine, Florida, the other group to march into 
Mississippi. “Thank you.” | - 


The defendant-appellant was subsequently arrested and 
indicted for violating Section 2923.13, Ohio Revised Code 
(Criminal Syndicaltsnr). 

The defendant-appelant was indicted in September, 
i964, but because of motions, continuances and the taking 
of numerous depositions at his request, trial was not had 
until November 28, 1966. 

At the conclusion of the evidence, and before the Court 
concluded its charge, and as part of its charge, the Court 
said: * | 


The Court: ‘* * * Counsel for the State anything 
to add to the Court's charge?” | | 

Mr. Nikolin: (Counsel for State) ‘Nothing, your 
Honor.” . 

The Court: “Counsel for the defendant, anything 
to add to the Court's charge?” 

Mr. Outcalt: (Counsel ‘for the defendant) “NO, 
YOUR HONOR.” (P. 219, Transcript) 


As a result of that trial, which concluded on December 
9, 1966, the jury returned a verdict of ‘guilty’ on both 
counts of the indictment. 

A Motion for a New Trial was overruled and, there- 
aiter, appellant appealed to the Court of Appeals for the 
First Appellate District of Ohio, and said Court subse- 
quentiy afhrmed the conviction of the lower court. 


* Footnote: Counsel for the appellant initially agreed to have the 
charge printed in the Appendix but said .Appendix did not include 
the above matter so we are, therefore, quoting from the transcript. 
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Defendant-appellant then appealed to the Ohio supreme 
Court, which affirmed the conviction without an opinion. 

An appeal was taken to this Court and jurisdiction was 
subsequently noted. 


ARGUMENT 
QUESTION IL. 


Whether Ohio Revised Code Section 2923.13, probib- 
iting criminal syndicalism, violates the First and Fourteenth 
Amendments of the Constitution of the United States? 


Counsel in their arguments on Question 1, as they 
have set it forth in their Brief, have set out the general 
proposition that the instructions of the Trial Court and 
the Law of the State of Ohio are to be read as part and 
parcel of the statutes to be determined. With this in- 
terpretation we will concur wholeheartedly. However, 
what counsel for the defendant-appellant has failed to 
do is to fully set forth the law of the State of Ohio rela- 
tive to certain matters involved tn this case. 

First of all, with regard to the State of Ohio, it 1s a 
well settled doctrine in the State of Ohio that an error 
of omission in a court’s charge to a jury will not justify 
a reversal, especially where counsel has made no request 
for specific instructions, nor has counsel made any objec- 
tions to the charge of the Court which was given. 

In the case of State v. Cickelli, 118 O. A. 87, 24 O. Q. 
(2d) 420,92 O. L. A. 338, 193 N. E. (2d) 409, dismissed 
for want of a debatable question in 175 O. S. 146, 23 O. O. 
(2d) 423, 191 N. E. (2d) 803, and further dismissed for 
want of a debatable question and certiorari denied by this 
Court in 377 U.S. 128, 12 L. Ed. (2d) 184, 84S. Ct. 1178, 
the Court held in the third syllabus that: 
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“An error of omission in the court’s charge to the 
jury in a criminal case will not justify a reversal, 
especially in the absence of any request for further in- 
structions where the parties were given an opportunity 
to inake such a request. 


This same general principle was re-affirmed in State v. 
fudor, 154 O. S. 249, as being the law of the State of 
Ohio. 

As can be seen from the Court’s charge to the jury, with 
the addition of a portion of the charge as set forth 
in our Statement of Facts, which was left out of the Ap- 
pendix, the defendant in this case, through his counsel 
not only was not restricted in making an objection to the 
Court's charge, but the Court specifically asked defense 
counsel if he had anything to add. ‘To this question the 
defense counsel replied that he had nothing to add. Ac- 
cordingly, it is the opinion of the undersigned that the 
Court, 1£ anything, committed an error of omission, for 
which defense counsel cannot claim error in this Court 
in interpreting the statute involved. 

Another general presumption of law, as interpreted by 
the Ohio courts, which we think will be shown to be 
relevant at a later portion of this Brief, is that the law 
presumes a man to intend the results and the natural con- 
sequences of his acts which are deliberately done. 15 O. fier. 
(2d) 31, at page #82. ‘This same proposition of law has 
been set forth in the case of State v. Schaffer, 113 O. A. 
125, 17 QO. O. (2d) 114, 177 N. E. (2d) 534, and 1s 
spelled out in the first part of Syllabus 3 as follows: 


“A person may be presumed to intend results which 
are the natural, reasonable and probable consequences 
of his voluntary acts * * *” 


Defense counsel in his attack upon the constitutionality 
of the statute involved has broadened the general attack 
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not only to include the specific charges for which the 
defendant in this case was charged by the indictment, but 
also by including other matters which were not before 
the Court, either by way of the indictment, the charge 
of the Court, or any other statement as set forth in the 
course and conduct of this trial. Specifically 1 am re- 
ferring to that portion of the defendant-appellant’s Briel 
which seems to be emphasized on pages 18 and 19 of his 
Brief, and on which he has argued matters which were 
never before the Court. 

It is true that statute 2923.13, Ohio Revised Code, does 
have some commentary about printing, publishing, editing, 
issuing, or knowingly circulating, etc. books, etc. However, 
this portion of the statute never was before the Court, 
and is cleariy separable from the portion of the statute 
upon which the defendant was indicted, upon which the 
evidence was presented, upon which the Court charged the 
jury, and upon which the jury returned its verdict. As 
a general proposition of law, this Court will not determine 
hypothetical questions, or questions which are not before 
it. As the Court previously stated in the case of Communist 
Party v. Subversive Control Board, as reported in 367 U. 5. 
1, 81 S. Ct. 1357, and 6 L. Ed. (2d) 625 (1961), at page 
674, of the law edition printing: 


“Merely potential impairment of constitutional rights 
under a statute does not of itself create a justiciable 
controversy in which the nature and extent of those 
rights may be litigated * * * Even where some of the 
provisions of a comprehensive legislative enactment 
are ripe for adjudication, portions of the enactment 
not immediately involved are not thereby thrown 
open for a judicial determination of constitutionality. 
‘Passing upon the possible significance of the mani- 
fold provisions of a broad statute in advance of ef- 
forts to apply the separate provisions is analagous 
to rendering an advisory opinion upon a statute or a 
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declaratory judgment on a hypothetical case’ * * * 
No rule of this court is better settled than ‘never to 
anticipate a question of constitutional law in advance 
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of the necessity of deciding it’. 


With the background as indicated above, we then go 
to the basic Question No. J, as proposed in the list of ques- 
tions presented to this Court. That question is, whether 
Onio Revised Code Section 2923.13, prohibiting Criminal 
Syndicalism, violates the First and Fourteenth Amendments 
of the Constitution of the United States? To this ques- 
tion we reply that Ohio Revised Code Section 2923.13, 
as 1s applicable in this case, is clearly within the rights of 
the State of Ohio to pass, and violates none of the con- 
stitutional rights of the defendant-appellant herein. 


Those portions of Ohio Revised Code Section 2923.13, 
which are relevant to the issues before this Court, and 
which were applied at the time of trial, are: 


sec. 2923.13 — ADVOCATING CRIMINAL SYNDI- 
CALISM. : 


1. “No person shall by word of mouth * * * advocate 
or teach the duty, necessity, or propriety of crime, 
sabotage, violence, or unlawful methods of terrorism 
aS a means of accomplishing industrial or political 
reform; * * *” 


2. “No person shall voluntarily assemble with any 
society, group, or assemblage of persons formed to 


* * * advocate the doctrines of criminal sydicalism. 
* oe 


It is our humble belief that the above provisions are the 
only applicable provisions of Ohio Revised Code Section 
2923.13 insofar as this case is concerned. 
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The Legislature of the State of Ohio has seen fit to 
define some of the terms as set forth in Section 2923.13 in 
Section 2923.12, Ohio Revised Code, which says: 


Sec. 2923.12 — CRIMINAL SYNDICALISM. 


‘As used in sections 2923.12 to 2923.15, inclusive, of 
the Revised Code, ‘criminal syndicalism’ is the doctrine 
which advocates crime; satotage, which is defined as 
the malicious injury or destruction of the property 
of another; violence; or unlawful methods of terror- 
ism as a means of accomplishing industrial or political 
reform.” } 


Certainly the Ohio statute ‘spells out, with definition and 
terminology, that, as used in Section 2923.13, “advocate 
means something more than a discussion of an abstract 
doctrine. We feel that the Legislature clearly showed 
its intention in the interpretation of Section 2923.13 that 
the word “advocate” means “action” rather than just a 
general discussion, when the Legislature went on, under 
Ohio Revised Code Section 2923.14, which statute is not 
before the Court at this time, to say: 


Section 2993.14 — ASSEMBLAGE FOR TEACHING 
CRIMINAL SYDICALISM. 


“No person shall, by his presence, aid, or instigation, 
voluntarily participate in an assembly with one or 
more others for the purpose of advocating or teaching 
the doctrines of criminal syndicalism. * * *” (Empha- 
sis OUTS) . 


Clearly the Legislature in its enactment of Section 2923.14 
has spelled out a specific penal provision whereby a per- 
son who discusses or teaches the doctrines of criminal 
syndicalism might be charged as violating a section of 
the Ohio Revised Code, namely 2923.14. 


I] 


In Ohio, as is the case in most-states, the law is that 
In interpreting a statute, the Courts may look to the title 
which the Legislature has placed on the said statute. As 
is stated in 50 O. Jur., Section 260, at page 244: 


“The ttle of an act may be utilized for determining 
the purpose which induced the enactment of the 
law, which purpose ‘may be considered in arriving at 
a correct interpretation of its terms.”’ 


In 50 O. Jur., Section 261, at page 245, it is stated: 


“In the interpretation of statutes, the title thereof have 
been declared to be persuasive and entitled to great 
weight in determining the meaning, but not con- 
clusive.”” 


Ii, as counsel for the appellant has stated, this statute en- 
compasses a general discussion of certain theories, why 
did the Legislature subsequently provide in Ohio Revised 
Code Seclion 2923.14 an assemblage for teaching criminal 
syndicalism. It is also to be noted that Section 2923.13 
says: 


“Yo teach or advocate the doctrine of criminal syndi- 
calism: 


as against Section 2923.14, which states: 


“advocating or teaching the doctrine of criminal syndi- 
calism.”’ 


It would appear to the undersigned that clearly the 
Legislature, in the enactment of this statute, especially 
when it is considered in light of the terminology used 
In giving a title to the statute of its intention that Section 
2923.13 was an advocacy of action, rather than a discus- 
sion, as this Court has previously defined and differenti- 


12 


ated the term of “advocacy” in Yates v. United States, 
$54 U.S. 298, 1 L. Ed. (2d) 1356, 77 S. Ct. 1064, (1957). 


As a general proposition of law, it 1s the judicial obh- 
gation to support the enactment of a law-making body 
if this can be done. It is the duty of this Court, where 
constitutional questions are raised, to liberally construe 
the statute to save it from constitutional infirmities. It 1s 
generally presumed that the Legislature, in enacting a 
statute, did not intend to contravene the constitution, and 
it is the duty of the Court to so construe a statute as to 
give the effect, and at the same time preserve the con- 
stitution from invasion, if such construction can reasonably 
be made. This is the general law of the State of Ohio, 
and we believe the general jaw in all of the fifty states of 
the Union. In the case of Dennis v. United States, 341 U.S. 
494, at page 501 (1951), the Court held: 


“The question with which we are concerned here 
is not whether Congress has such power, but whether 
the means by which it has employed conflict with the 
First and Fifth Amendments to the Constitution.” 


So it is in the statute currently before the Court. ‘The 
question, I believe, is conceded that the State Legislature 
has the power, but the sole question is whether the means 
which it has employed conflict with the First and Four- 
teenth Amendments to the Constitution of the United 
States. It is to be pointed out that this Court in num- 
crous cases has upheld the validity of the Smith Act. It 
is to be further pointed out that although the exact verbiage 
might be slightly different, the general intent, purpose and 
verbiage is the same in the Smith Act as in the Ohio stat- 
ute and as in the New York statute, which was sustained 
in Gitlow v. New York, 268 U. S. 625 (1926), and the 
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California statute which was upheld by this Court in 
Whitney v. California, 274 U.S. 357. 

The only basic difference between the Ohio statute and 
the Smith Act is that the Smith Act basically deals with 
the overthrow of government in the United States by 
force and violence, whereas under the Ohio law it is 
the unlawful acts in accomplishing political or industrial 
retorm. It is to be further pointed out that the Ohio 
Statute 1s somewhat similar to the New York penal law 
covering criminal anarchy, which was upheld in the case 
of People v. Epton, 19 N. Y. (2d) 496 (1967), certiorari 
denied 390 N.S. 29. In that case, and in many cases that 
have come before the Supreme Court under the Smith 
Act, and in the case currently before the Court, the ap- 
pellants contend that the statute was over-broad and was 
void for vagueness, and violated the constitutional right of 
freedom of speech. In each of the cases involved the 
Court upheld the constitutionality of the statute. The 
Court held that the statute was not over-broad, and the 
Court held that the statute was not void for vagueness. 
The defendant-appellant lays great stress upon the de- 
cision of this Court in Keyishian v. Board of Regents, 385 
U.S. 589, 87 S. Ct. 675 (1967), in which the Court had 
before it the statutory scheme of an administrative regula- 
tion without benefit of any specific application or interpre- 
tation by the courts of the State of New York. This is 
not the case currently before this Court. The case has a 
specific application, namely to the specifics of the indict- 
ment. ‘he indictment in this case is set forth on page 
Z of the Appendix. For the purpose of argument ifi 
this Brief we believe that the essential words to be argued 
in this Brief are, in the first count: 


“unlawfully by word of mouth advocate the necessity, 
or propriety of crime, violence, or unlawful methods 
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of terrorism as a means of accomplishing political 
reform” 


and in the second count: 


“did unlawfully voluntarily assemble with a group or 
assemblage of persons formed to advocate the doc- 
trines of criminal syndicalism * * *” 


Ohio Revised Code Section 2923.13 has previously been 
declared to be constitutional in the case of State v. Kassay, 


1296 O. S. 177. The Court, in that case, made the follow- 


ing statements at page 184. Starting out with a defense 
of the Ohio Bill of Rights, the Court said: 


“Section 11 of the Ohio Bill of Rights provides in 
part: ‘Every citizen may freely speak, write and pub- 
lish his sentiments on all subjects, being responsible 
for the abuse of the right; and no law shall be passed 
to restrain or abridge the liberty of speech, or of 
the press.’ It is apparent from this language that it 
does not guarantee the right freely and without re- 
straint to express one’s sentiments on every possible 
subject. It recognizes the responsibility for an abuse 
of the right. It indicates that there is a limit beyond 
which one may not go, and that, when that limit 
is exceeded, he enters the realm of abuse, and there- 
fore the realm of responsibility.” 


The Court in this case further went on to say, at page 156: 


“The right of free speech is fundamental, but it 1s 
not absolute. Its exercise is subject to restriction 
by legislative authority; if restriction is required in 
order to protect the state and its people from serious 
injury. 


In a similar criminal syndicalism statute in California, 
this Court held in Whitney v. California, 974 U.S. 357, 
47 §. Cr. 641, 71 L. Ed. 1095 (1926), that the question 
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ot whether or not one attending a Communistic convention 
intended to assist in the organization of a Communist 
Party with knowledge of its unlawful character and pur- 
pose 1s one of fact, a finding of which by the jury, affirmed 
by the reviewing court, is not open to review by the 
Supreme Court. The Court further held in that case 
that freedom of speech, which is secured by the Consti- 
tution, does not confer an absolute right to speak without 
responsibility whatever one may choose, or an unrestricted 
and unbridled license giving immunity to every possible 
use of language and punishing those who abuse their 
freedom. We are not arguing against the bare and funda- 
mental rights of freedom of speech, freedom of the press, 
freedom of peaceable assembly, etc. Nor are we arguing 
against the cases of Gillow v. New York, 268 U. S. 652. 
69 L. Ed. 1138 (1924); De Jonge v. Cregan, 299 U. S. 
353; Herndan vy. Lowry, 301 U. S. 242; and many others 
cited which recite that legal premise. It is to be noted 
that the Supreme Court was not in those cases confining and 
restricting itself to just that proposition. On the contrary, 
in the Gitlow case the syllabi state: 


“2. Freedom of speech and of the press, as secured 
by the Constitution, is not an absolute right to speak or 
publish without responsibility whatever one may 
choose or an immunity for every possible use of 
language. 


“3. “Phat a State, in the exercise of its police power, 
may punish those who abuse this freedom by utter- 
ances inimical to the public welfare, tending to corrupt 
public morals, incite to crime or disturb the public 
peace, 1s not Open to question. 


“6, Such utterances present sufficient danger to the 

a p! 5° 
public peace and security of the State to bring their 
punishment clearly within the range of legislative 
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discretion even if the effect of a given utterance can- 
not accurately be foreseen. 


“7 A State cannot reasonably be required to deler 
taking measures against these revolutionary utterances 
until they lead to actual disturbances of the peace or 
imminent danger of the State’s destruction.” 


And, on page 670 of the Opinion (in Gitlow) , the Court 
stated the following, after first upholding the constitution- 
ality of the (New York) statute: 


“This being so (the constitutionality of the statute) 
it may be applied to every utterance — not too trivial 
to be beneath the notice of the law — which is of 
such a character and used with such intent and pur- 
pose as to bring it within the prohibition of the stat- 
ute. In other words, when the legislative body has 
determined generally, in the constitutional exercise of 
its discretion, that utterances of a certain kind involve 
such danger of substantive evil that they may be 
punished, the question whether any specific utter- 
ance coming within the prohibition class is likely, in 
and of itself, to bring about the substantive evil, 1s 
not open to consideration. It is sufficient that the 
statute itself be constitutional and that the use of the 
language comes within its prohibition. © 


In the case of Bullock v. United States, 265 F. (2d) 683, 
certiorayi denied 78 S. Ct. 54, the Court stated that the 
guarantee of “free speech” does not include the right to 
persuade others to violate the law. There are too many 
cases on this subject to cite and here belabor the argument. 

Although some of the states’ criminal syndicalism statutes 
are aimed specifically at doctrines pertaining to the over- 
throw of the government by force, other states have legis- 
lated against any advocacy of crime or violence, or un- 
lawful methods of terrorism as a means of accomplish- 
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ing industrial or political reform. Ohio’s statutes fall 
within the fatter group. 

It is apparent that almost all of the reported cases, as 
being supportive of the law on the subject encompassed 
in this issue, deal with communism, sedition, esplonage, and 
the like. Nevertheless, it is submitted that the principle 
is the same and, stated in essence, it is, simply, that al- 
though the First Amendment prohibits legislation against 
free speech, it does not give immunity for every possible use 
of language. (Frohwerk v. United States, 249 U. S. 204). 

In the case of Yates v. United States, 354 U.S. 298, 1 L. 
Ed. (2d) 1356, 77 S. Ct. 1064 (1957), the Court reaf- 
firmed the validity of the Smith Act. In particular, the 
Court went into the definition of the term “‘advocate’’ as 
used in that Statute. “The Court refused to declare the 
Statute unconstitutional on that term. It went on to 
define the term “advocate” as not being a mere abstract 
doctrine but to advocate action. In fact, this Court, in 
that case, indicated that the term covered the advocacy 
of a future act rather than a limited terminology of an 
Immediate act. 


This Court went on to say at page 1378: 


“the essential distinction is that those to whom the 
advocacy is addressed must be urged to do something 
now or in the future, rather than merely believe in 
something.” 


In the Yates case, the Court further stated, at page 1375, 
L. ed. publication and page 318 of the U. S. Reports: 


“The distinction between advocacy of abstract doc- 
trine and advocacy directed at promoting unlawful 
action is one that has been consistently recognized 
in the opinions of this Court * * * The Statute does 
not penalize the utterance or publication of abstract 
doctrine or academic discussion, having no quality of 
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incitement to any concrete action * * * Jt zs not the 
abstract doctrine of overthrowing organized govern- 
ment by unlawful means which is denounced by the 
Statute, but the advocacy of action for the accomplish- 
ment of that purpose * * * (Emphasis ours). 


The Court went on to say in that case at pages 1376, 1377 
L. Ed, and page 321 U.S. Reports: 


“If the government is aware that a group aiming at 
its overthrow is attempting to indoctrinate its mem- 
bers and committed to a course whereby they will 
strike when the leaders feel the circumstances per- 
mit, action by the government is required, 341 U. 5. 
509, The essence of the Dennis holding was not that 
indoctrination of a group in preparation for future 
violent action as well as exhortation to Immediate 
action, by advocacy found to be directed to ‘action 
for accomplishment’ of forcible overthrow, to vio- 
lence is ‘as a rule of principle action’, and employ- 
ing ‘language of incitement’ id. 341 U.S. 511, 512, 1s 
rot constitutionally protected when the group is of 
sufficient size and cohesiveness, is sufficiently oriented 
towards action, and other circumstances are such as 
reasonably to justify apprehension that action will 
occur * * *” 


In conclusion, insofar as Question No. | has been pre- 
sented to this Court, it is the belief of the undersigned 
that in light of the above authorities, as heretofore set 
forth, Ohio Revised Code Section 2923.13, prohibiting 
criminal syndicalism in the State of Ohio, does not violate 
either the First or the Fourteenth Amendment of the 
United States Constitution. 

We accordingly believe that this question should be dis- 
inissed as being without merit. 
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OUESTION II 
Whether Ohio Revised Code Section 2923.13, which 


prohibits criminal syndicalism directed against the State 
of Ohio is preempted by federal legislation? 


Counsel for the defendant-appellant appears to concede 
the fact that in Uphaus v. Wyman, 360 U. S. 72, 3 L. Ed. 
(2d) 1090, 79 S. Ct. 1040 (1959), the Court indicated that 
the Smith Act and the Federal Acts only excluded state 
legislation directed toward the overthrow of the United 
States Government. For the purpose of the record, |] 
would like to quote from the Uphaus case at 3 L. Ed. (2d) 
at page 1096, where the Court stated: 


“The appellant’s argument sweeps too broad. In 
Nelson itself we said that the ‘precise holding of the 
Court * * * is that the Smith Act * * * which 
prohibits the knowing advocacy of the overthrow of 
the Government of the United States by force and 
violence, supercedes the enforceability of the Pennsyl- 
vania Sedition Act which proscribed the same con- 
duct’. 350 U. S. 499. The basis of Nelson thus re- 
jects the notion that it stripped the states of the right 
to protect themselves. All that the opinion proscribed 
was a race between federal and state prosecutors to 
the courthouse door. The opinion made clear that 
a State could proceed with prosecution, for sedition 
against the state itself * * *"’ (Emphasis ours) 


Counsel once again argues, as it has done in previous parts 
of its Brief, and takes off on matters not before the 
Court. Quoting from the first count of the indictment, 
the defendant is charged with “did unlawfully by word 
of mouth advocate the necessity, or propriety of crime, 
violence, or unlawful methods of terrorism * * * against the 
peace and dignity of the State of Ohio”. 
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The second count of the indictment says that the defen- 
dant “did unlawfully voluntarily assemble with a group or 
assemblage of persons formed to advocate the doctrines of 
criminal syndicalism, contrary * * * and against the peace 
and dignity of the State of Ohio.” ‘The statement in the 
indictment “against the peace and dignity of the State of 
Ohio” is more than just a formality, as the defendant-appel- 
lant indicates in his Brief. Defense Counsel indicates that 
the case before the Court is different from the Uphaus 
case, in that in that case the inquiry was directed to the 
security of the State of New Hampshire, which counsel con- 
ceded the Supreme Court was not prepared to hold beyond 
the reach of the State Government. 

It is to be pointed out in the first count of the indict- 
ments the words ‘‘advocate * * * crime, violence, or 
unlawful methods of terrorism”. It is to be pointed out 
from the record that the defendant and the persons who 
were assembled with him wore robes with portions cut out 
at the eye level so that the persons under the robes could 
see out, but basically could not be identified by means of 
facial features. It was further indicated by virtue of the 
movie that was introduced as an exhibit, and by virtue 
of the testimony itself: 


“There were several hooded individuals carrying guns 
that stopped us at that point.” 


. ‘What kind of guns, sire” 
A. “Sir?” 
“What kind of guns?” 


A. “I recall at least one shotgun and one rifle 
and I think there was another weapon.” (Appendix 9) 


It is to be further pointed out that on page 31 of the 
Appendix, under cross-examination, the following questions 
and answers took place: 
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Q. “Now you say that the shotguns and rifles that 
Were out at this place, that they made you, I believe 
you said nervous?” 

A. “Yes, sir.’’ 


Q. “You said that they were pointed at you. Is 
that correct?’’ 
A. “In the same general direction.” 


Q. “I ask you, sir, did anybody make any threat 
with reference to any of those weapons to you or 
Mr. Neuber?”’ 

A. “Not specifically. The threat was implied. Let 
me put it that way. My interpretation was, just 
don't do anything out way, those things may be 
loaded, and I wasn’t going to ask.” 


Jt is further conceded that among the comments that 
were made while the men were marching around the burn- 
Ing cross were statements: “‘Let’s give them back to the 
dark garden.” “Bury the niggers.” “We intend to do 
our part.” (Appendix 5). 

Just where is the ‘‘dark garden’? Is that a burial ground? 
Just where were they going to bury the niggers — using 
the quotation from the Appendix? Just what were they 
going to do as they were shouting these amongst other 
profanities and commentaries, with their guns, and their 
hoods over their faces so that their facial features could 
not be determined? It is to be pointed out that all these 
incidents and commentaries were identified as having been 
made in Hamilton County, State of Ohio. Certainly de- 
fense counsel cannot, at this point, say that to have a 
person going around with a hood covering his facial fea- 
tures, with a shotgun, a rifle, or another type of weapon, 
as indicated in the transcript, shouting “Bury the Nigger,” 
“Send the Jews back to Israel’, ‘‘Let’s give them back to 
the dark garden’, ‘‘We intend to do our part’, “Freedom 
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for Whites”, “Nigger will have to fight for every inch he 
gets from now on”, under any pretense or circumstance 
or stretch of the imagination, be considered to be sole- 
ly within the exclusive jurisdiction of the United States 
Government. 

As the Supreme Court indicated, a State may cover and 
provide for the protection of its own citizens. The state- 
ments which were made as the people were marching 
around, upon which there is some discrepancy as to whether 
the defendant made any of them, or a part of them, or 
whether he made all of them (Appendix 42-43), clearly 
were acts of terrorism in light of the circumstances in 
which they were made. As indicated by the statements and 
conduct of the parties involved, these were not mere dis- 
cussions or teachings of doctrines. ‘These were statements 
by a small, closely knit group, ready to go out and commit 
terrorism right then and there and fully capable by the 
evidence of doing so at the time. 


Resort to epithets or personal abuse is not in any sense 
communication or information or opinion safeguarded by 
the Constitution of the United States. 


It is pointed out that in the charge itself the Court 
specifically, in reading the indictment, charged the jury 
that the acts involved were to be unlawful and against the 
peace and dignity of the State of Ohio. (Appendix, bottom 
74 and top 75). If counsel determined that a clear in- 
terpretation might have been of some aid to the jury in this 
matter, counsel could clearly have asked for a further 
charge on this point. As we have previously indicated, the 
law of the State of Ohio is clear that the Court will not 
reverse on errors of omission in a charge where deiense 
counsel has been given the opportunity to request correc- 
tions or make additions to the charge. (State v. Cickelt, 
SUPT) . 
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As has been previously pointed out, in that portion of the 
charge which was printed on page 219 of the transcript, the 
Court specifically asked defense counsel if he had anything 
further to add, and defense counsel said nothing. Accord- 
ingly, being bound by the laws of the State of Ohio rela- 
tive to procedures involved, it is the opinion of plaintiff- 
appellee in this matter that there was definitely terrorism, 
definitely violence in the making, which would bring this 
matter within the complete jurisdiction of the State of 
Ohio to determine. 

Accordingly, we respectfully believe that Question No. 
¢ 1s without merit in this matter, and accordingly, should 
be dismissed. 


QUESTION III 


Whether there was any evidence to sustain a conviction 
under Section 2923.13 of the Ohio Revised Code, as re- 
quired by the due process clause of the Fourteenth Amend- 


ment? 


Counsel for defendant-appellant in his opening argument 
on this point, which he has raised, says, and I quote: 


“In the absence of any evidence whatever to support 
a conviction, a person who is nevertheless found guilty 
and convicted is denied due process of law.” (Empha- 
Sis Ours). 


We concur with the statement of counsel insofar as this 
general proposition of law is concerned. Counsel for de- 
fendant-appellant, on page 31 of their Brief, does further 
state: 


“Yet neither the film nor transcript contain @ Sscin- 
tilia of evidence of advocacy of reform through vi- 
olence that would have satisfied count ] * * *” (Em- 
phasis ours) . 
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With this statement of counsel for defendant-appellant we 
must wholeheartedly disagree, based upon the Appendix 
as has been submitted to this Court, the transcript and 
the evidence which was introduced in the trial. Without 
going into the irrelevant portions of the matter relative 
to venue, time, place, etc., and limiting our argument to 
the issues before the Court and more particularly to the 
statement of counsel that there is no evidence whatsoever 
to support the findings of the jury in this matter, we 
herewith submit portions of the record and conclusions 
as brought forth from the record, as we believe them to 
have been shown at the time of the trial, and upon 
which the jury based its findings of guilt, as the detendant 
was so found on the 5th day of December, 1966. 


First of all, by virtue of the evidence as submitted, name- 
ly the film, and by the testimony itself, there were several 
individuals who wore hoods that appeared to be made out 
of a sheet, with holes for the eyes. (Appendix page 10). 


Secondly, several of the hooded individuals were carry- 
ing guns, among which were rifles, shotguns and other 
weapons. (Appendix, page 9). The evidence further 1n- 
dicated that it was the defendant himself who made con- 
tact initially with the televison newsman, Harold Leonard, 
to come and film the activities of the defendant and his 
associates for dissemination over the local television. sta- 
tion to the general public. (Appendix, pages 12, 13, 14). 
This portion appears to be uncontroverted. 


It is also uncontroverted by the testimony and the film 
that there were men who were armed and were marching 
around a cross, and that either the defendant, or his as- 
sociates who were hooded and armed, made the following 
statements: 
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“A dirty nigger.” 

“Let's give them back to the dark garden.” 
“Bury the niggers.” 

‘We intend to do our part.” 

“Freedom for the whites.” 


“Nigger will have to fight tor every inch he wants 
from now on.” 


(Appendix 25). 


Defendant, by his own statement, which 1s admitted by 
counsel and is uncontroverted, initially started off one of 
his speeches with the words ‘This is an organizers’ meet- 
ing. We have hundreds of members throughout the State 
of Ohio * * *” (Appendix, page 24). 

Now when one considers that each of the items as set 
forth above may, or may not, be considered to be a viola- 
tion of some law, or an overt act toward some act of 
terrorism, it is the beliei of plainufl-appellee in this mat- 
ter that the overall facts as presented to the jury clearly 
gave the jury in this case some evidence upon which they 
could base their findings in this case. It is a general rule 
and proposition of law that appellate courts will not re- 
verse, or set aside a judgment, where there is evidence 
from which the jury could have reached its findings in 
the matter. When we take all of the above items and 
put them into the surrounding background and circum- 
stances as existed at the time, it 1s extremely difficult to 
come up with an understanding of the defendant-appellant's 
argument that there was the absence of any evidence what- 
ever to support the conviction, and that there was not a 
scintilla of evidence of the advocacy of reform through 
violence. Jf there was not advocacy of reform through 
violence, why the hoods that hid the facial features for 
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identification purposes of the persons who were covered by 
them? Counsel, no doubt, will come up with some his- 
torical reason for the wearing of hoods. However, this is 
just one facet. 

Secondly, 1f it was supposed to be such a peaceful meet- 
ing, 1n which there was no violence and no terrorism, 
why the guns? The carrying of guns clearly indicates 
violence, especially in light of the fact of the hoods hiding 
tne faces of the persons carrying the guns. We especially 
point out to this Court that, as defendant-appellant has 
said in the Appendix, this was an organizers’ meeting. 
(Appendix, page 24). Now it might be that we are 
anticipating a possible argument that there was only a 
small number involved in this meeting. Defense counsel 
appears to set forth that argument in other portions of his 
Brief before this Court. It 1s to be pointed out that 
the participants with their hoods, their guns, their pro- 
fanities and anms clearly were capable right then and there 
of carrying out terroristic activities to obtain political re- 
form. 

What has not been explained, if this was a private meet- 
Ing on private property, not affecting the general public, 
as counsel contends, is why did the defendant cail in a 
television newsman and camerman to take the pictures. It 
is the opinion of plaintiff-appellee in this matter that the 
basic purpose of the television cameraman and newsman 
was for the purpose of spreading information to carry 
out the terrorism and violence and crime necessary to gain 
the objectives of the group. In the absence of any contra- 
dictory evidence, tt would seem that this is a fair and 
logical conclusion that a jury could have reached based 
upon the evidence. 

Counsel for defendant-appellant has stated that we have 
not set forth any of the purposes of the Ku Klux Klan. 
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In this case, words of the parties involved speak for them- 
selves. ‘his was an organizers’ meeting by defendant- 
appellant's own admission. Either defendant-appellant, or 
persons who were working with him, made the statements 
attributed, which appear on pages 17 and 25 of the Appen- 
dix: | 


“How far 1s the nigger going to go * * *” 
‘This is what we are going to do to the niggers * * *” 
“A dirty nigger.” 

“Send the Jews back to Israel — I am for it.” 


“Let's give them back to the dark garden.” 
“Bury the nigger.” 

“We intend to do our part.” 

“Freedom for the whites.” 


—Niggers will have to fight for every inch he gets 
from now on.” 


It would certainly appear to be stretching the imagination 
to conclude the commentaries, as indicated, to be academic. 
Clearly the comments of the associates at this organizers’ 
meeting, and those of the defendant cannot be separated. 
Clearly when you take all the facts and put them together, 
the guns, the hoods, the commentary that this is an or- 
ganizers meeting, the fact that it is contemplated to be 
played over television, certainly indicate overt acts. 

The words “Bury the niggers’, “niggers will have to 
hight for every inch he gets from now on”, “‘Let’s give them 
back to the dark garden”, etc., clearly take the words out 
of the realm of a general discussion, as against the advocacy 
and overt acts for which the Ohio statute is aimed at 


preventing. 
Although it is not spelled out at the trial itself, it should 
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also be considered that at this date in the history of our 
country there was extreme racial violence. Although this 
matter was not specifically spelled out, or presented to 
the jury, we feel that this Court should take judicial 
notice of the times at which these statements were made, 
which we believe will give further strength to our argu- 
ment that the overt acts committed were clearly evident 
as acts of terrorism. As the Supreme Court stated in the 
case of Yates v. United States, supra, at page 1378 of L. Ed.: 


“The essential distinction is that those to whom the 
advocacy is addressed must be urged to do something 
now, or in the future, rather than merely join in 
something. 


It would take an extreme stretch of the imagination for 
someone to believe, based upon the facts as presented to 
the jury, under the surrounding circumstances and back- 
ground, that the sole purpose of Brandenburg and his 
associates, at the time he was speaking and they were 
marching around the burned cross, they were merely dis- 
cussing and speaking intellectually, rather than committing 
overt acts of terrorism. 

It is to be specifically pointed out at this time that the 
defendant did not take the witness stand to state the 
purpose of his speech. At no time was there any testl- 
mony ever offered indicating that advocacy, on the date 
in question for which the defendant was indicted, was 
other than an advocacy of action upon the part of the 
persons present, as well as those persons who observed the 
conditions and actions on television. 

In DeJonge, supra, the Court stated that a state statute 
which punishes participation for the wrongful discussion 
of public issues can be held under the auspices of an 
organization which advocates the employment of numerous 
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means to effect industrial or political changes is repug- 
nant to the due process clause of the Fourteenth Amend- 
ment, Clearly as evidenced by the above points of fact, 
as shown by- the Appendix and the record and the film, 
this was not a meeting for lawful discussion of public issues. 

We also believe that the case of Fiske v. Kansas, 294 U. S. 
380 (1921), which the defendant-appellant has cited, is 
also not applicable in this matter. This was no peaceable 
assembly as defendant-appellant has indicated. This was 
an organizers’ meeting, with guns, hooded men, prepared to 
go forth and carry out its purposes, even to the extent of 
“burying the nigger”, as the term was used in the trial. 

In conclusion we respectfully request the Court to dis- 
miss Question III as one of the bases upon which the de- 
fendant-appellant has filed his appeal. 


CONCLUSION 


In conclusion, we respectfully submit that those portions 
of Ohio Revised Code Sections 2923.12 and 2923.14, as 
involved in this case, should be upheld and heid to be con- 
stitutional, and that the jury finding of guilty of the de- 
fendant herein should be sustained, and that the conviction 
thereon should be affirmed. 


Respecttully submitted, 


MELVIN G. RUEGER, 
Prosecuting Attorney 

420 Court House 

Cincinnati, Ohio 45202 


LEONARD KIRSCHNER, 

Asst. Prosecuting Attorney 
420 Court House 
Cincinnati, Ohio 45202 
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ARGUMENT 


I, 


' Failure of Counsel for Defendant to Object to Instruc- 
tions to the Jury Is Irrelevant to Constitutional Objec- 
tions to the Act. 


Appellee contends that because counsel for defendant 
raised no objections to the instructions of the trial court 
to the jury, appellant is barred from claiming error in the 
interpretation of the statutes mvolved. 


Appellee misunderstands appellant’s argument. Appel- 
lant relies on the instructions given the jury only as fur- 
ther evidence of an authoritative interpretation of the Act 
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and as further evidence that the Act is unconstitutional. 
But. these constitutional matters had already been raised 
and rebuffed by the trial court earlier in the proceedings.’ 
In keeping with these earlier rulings, the instructions de- 
fmed advocacy in the Act as follows: “To advocate means 
to speak in favor of, defend by argument, to support, vin- 
dicate, or recommend publicly” (A. 77-73). As pointed out 
in appellant’s principal brief, this charge was necessarily 
adopted as the proper interpretation of the Act when the 
Ohio appellate courts affirmed appellant’s conviction. 


Appellant has consistently maintained, at trial and on 
appeal, that the Ohio Act is unconstitutional on its face 
and as applied. The instructions interpreting the Act re- 
flect its constitutional infirmities and an objection to in- 
structions on the same grounds as the Act itself would 
have been redundant and must be considered unnecessary 
in light of the trial court’s refusal to entertain such ob- 
jections earlier in the proceedings. 


Even the Ohio case cited by appellee in support of its 
contention does not lead to appellee’s conclusion, A care- 
ful reading of State v. Cickellz, 118 O.A. 87, 24 0.0. 2d 
420, 92 O.L.A. 338, 193 N.E. 2d 409, shows that the Ohio 
Supreme Court in that case did carefully examine the 
charge, despite the absence of objections. Because there 
were felt to be no errors of consequence in the charge, the 
court rejected the appeal on that ground. In the present 
ease infirmities of a grave nature are alleged—that the 
Act violates the First and Fourteenth Amendments to the 
Federal Constitution. The vague and overbroad definition 
of the term “advocate” as well as the unqualified use of 


1 See RK. 3, 4. 
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the term “assembly” invalidate the Act. See Fates v. 
United States, 354 U.S. 298 (1957), Noto v. United States, 
3867 U.S. 290 (1963). Such grave constitutional errors 
cannot of course be waived in the manner alleged by 
appellee. 


iT. 


Advocacy Forbidden by the Ohio Criminal Syndi- 
ealism Act Includes Constitutionally Protected Speech. 


Appellee and amecus curuce contend that advocacy in the 
context of the Ohio Act excludes advocacy of abstract 
doctrine and that therefore the Act is neither vague nor 
overbroad. For the most part they content themselves 
with mere assertions of this position. 


One of the few arguments on which they rest their con- 
tention that advocacy 1s to be read as limited to activities 
that may constitutionally be prohibited demonstrates their 
misunderstanding of the constitutional distinction between 
abstract advocacy and advocacy in the nature of incite- 
ment, See Kates v. Untied States, supra. They claim that 
the Act does not proscribe advocacy of abstract doctrine, 
but rather advocacy of such activities as crime and vio- 
lence, But the proper constitutional inquiry does not focus 
on the subject matter being advocated. The crucial ques- 
tion 1s the nature of the advocacy itself. Any doctrine, 
no matter how pernicious or clistasteful, may be advocated 
so long as the advocacy is not directed at unlawfully in- 
citing the unlawful activity. Thus, merely setting out the 


* As this Court has made clear, the advocacy of illegal conduct 
has long heen recognized as constitutionally protected. Tn Aangsley 
Picture Corp. v. Kegents, 360 U.S. 684, 689 (1959) this Court 
reiterated : 

{continued on next page) 
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subjects, the advocacy of which are prohibited by Ohio, 
ignores the constitutional issue and fails to meet appel- 
lant’s objections. 


Appellee and uwmicus curiae rely on Yates v. United 
States, supra, as supporting the constitutionality of the 
Ohio Act. But in Fates this Court upheld the constitu- 
tionality of the Smith Act only after severely limiting the 
type of advocacy that was prohibited. Ohio has not siumi- 
larly limited the operative terms of her Act, and this Court 
may not perform that task since state and not federal 
legislation 1s involved. 


Appellee contends that NKeyshian v. Board of fegents, 
385 U.S. 589 (1967) is irrelevant to this case. However, 
in Aeyshian this Court considered statutory language 
that, in relevant aspects, was practically identical to the 
Ohio Act. In Aeyishian it was clear that New York was 
attempting to prohibit or control speech, assembly, and 
other First Amendment activities. This Court found the 
statutory language to be vague and overbroad and there- 
fore in violation of the First and Fourteenth Amendments. 
The similar phraseology in the Ohio Act suffers from the 
same constitutional infirmities. 


“Advocacy of conduct proscribed by law is not, as Mr. Justice 
Brandeis long ago pointed out, ‘a Justification for denying free 
speech where the advocacy falls short of incitement and there 
is nothing to indicate that the advocacy would be immediately 
acted on.’ Whitney v. California, 274 U.S. 357, at 376 (con- 
curring opinion). ‘Among free men, the deterrents ordinarily 
to be applied to prevent crime are education and punishment 
for violations of the law, not abridgement of the rights of free 
speech.’ ”’ | 


CONCLUSION 


For all the reasons stated above as well as for the 
reasons discussed in appellant’s prior briefs in this 
Court, appellant’s conviction should be reversed. 


Respectfully submitted, 


ALLEN brown 
911 First National Bank Bldg. 
Cincinnati, Ohio 45202 


Norman Dorsen 
New York University School of Law 
Washington Square 
New York, N. Y. 10003 


Mervin L. Wubr 

ELEANOR Hotmes Norton 
156 Fifth Avenue 
New York, N. Y. 10010 


Attorneys for Appellant 


Davin L. STERLING 
Bernarp A. BERKMAN 
Of Counsel 
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STATEMENT OF THE CASE 


This amicus curiae brief is submitted at the request of 
the Court. 

The Attorney General of Ohio took no part in the indlict- 
ment or trial of appellant in this case and 1s completely 
unfamiliar with the facts and circumstances thereof other 
than as they appear in the record filed in this Court. This 
record appears to support the statement submitted by ap- 
pellant in his bricf. In addition to this statement, it 1s 
deemed pertinent to note that the record shows that the 
announecer-reporter who testified that he had received a 
telephone invitation from an unknown party to appear at 
the subject rally (A.8, 12) testified that he subsequently 
recognized the voice of appellant as the same as that of the 
person who had invited him to the rally and also the same 
as that of the person who wore the red hood at the rally 
(A.12-15, 19, 25-26). 

Tt further is noted that the record which purports to 
coutain the trial judge’s charge to the Jury, contains no 
requests of appellant’s counsel for additional or clarifying 
instructions. or any objection to those which were given. 
Certainly a denial of such requests should have been the 
subject of a motion for a new trial but appear not to have 
heen (A.3-6). 

The Attorney General of Ohio confines his brief to the 
questions of the constitutionality of the subject statute and 
preemption by the United States through the Smith Act. 
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ARGUMENT 
I. 
section 2923.13, Ohio Revised Code Is Not Uneonstita- 
tional, Either On Its Faee Or As Applhed In This Case. 
section 2925.18, Ohio Revised Code,’ advocating criminal 
syndiealism, divided into sections reads as follows: 


1. No person shall by word of mouth or writing advo- 
cate or teach the duty, necessity, or propriety of crime, 
sabotage, violenee, or unlawful methods of terrorism 
as a means ot accomplishing industrial or political 
reform. 

2. No person shall print, publish, edit, issue, or know- 
ingly circulate, sell, distribute, or publicly display anv 
book, paper, document, or written matter in any form, 
containing or advocating, advising or teaching the doc- 
trine that industrial or political reform should be 
brought about by crime, sabotage, violence, or unlaw- 
ful methods of terrorism. 

3. No person shall openly, wilfully, or deliberately jus- 
tify, by word of mouth or writing, the cominission or 
the attempt to commit erime, sabotage, violence, or 
unlawful methods of terrorism with imtent to exemplify, 
spread or advocate the propriety of the doctrines of 
criminal syndicalisnt. 


4. No person shall organize or help to organize or be- 
come a member of, or voluntarily assemble with any 


1 Ohio Revised Code 2923.13. Advocating croninal syndicalismr. 


No person shall by word of mouth or writing advocate or teach the 
duty, necessity, or propriety of crime, sabotage, violence, or unlawful 
methods of terrorism as a means of accomplishing industrial or political 
reform; or print, publish, edit, issue, or knowingly circulate, sell, dis- 
tribute, or publicly display any book, paper, document, or written matter 
In any form, containing or advocating, advising or teaching the doctrine 
that industrial or political reform) should be brought about by crime, 
sabotage, violence, or unlawful methods of terrorism; or openly, willfully, 
or deliberately justify, by word of mouth or writing, the commission or 
the attempt to commit crime, sabotage, violence, or unlawful methods 
of terrorism with intent to exemplify, spread or advocate the propriety 
of the doctrines of criminal syndicalism; or organize or help to organize 
or become a member of, or voluntarily assemble with any society, group, 
or assemblage of persons formed to teach or advocate the doctrines of 
criminal syndicalism. 

Whoever violates this section shall be fined not more than five thousand 
dollars or imprisoned not more than ten vears, or both. 
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society, group, or assemblage of persons formed to 
teach or advocate the doctrines of criminal syndicalism. 

Only two sections of the statute are appheable in this 
case. 

The pertinent part of count one of the indictment pro- 
vides: “... did unlawfully by word of mouth advocate the 
necessity, or propriety of crime, violence, or unlawful 
methods of terrorism as a means of accomplishing political 
reform ...” The pertinent part of the second count of the 
indictment provides: “. .. did unlawfully voluntarily as- 
semble with a group or assemblage of persons formed to 
advoeate the doctrines of criminal syndicalism [a doctrine 
which advocates crime; sabotage, which is defined as ma- 
licious injury or destruction of the property of another; 
violence: or unlawful methods of terrorism as a means of 
accomplishing industrial or political reform] .. .” Specifi- 
cally, these counts of the indictment fall within the scope 
of parts (1) and (4) of the statute. 

Section 2923.12, Ohio Revised Code* defines Criminal 
Syndicalism, “. . . ‘criminal syndicalism’ is the doctrine 
which advocates crime; sabotage, which is defined as the 
malicious injury or destruction of the property of another; 
violence; or unlawful methods of terrorism as a means of 
accomplishing industrial or political reform.” There can be 
no question concerning the intent of the Ohio Legislature 
in the type of activity that was proscribed in accomplishing 
any industrial or political reform, and this section by direct 
reference, applies the definition of criminal syndicalism to 
Section 2923.13, the section under which appellant was 
charged. There is no vagueness, therefore, in the descrip- 


2 Ohio Revised Code 2923.12. Criminal Syndicalism. 


As used in Sections 2923.13 to 2923.15 inclusive, of the Revised Code, 
“criminal syndicalism” is the doctrine which advocates crime; sabotage, 
which is defined as the malicious injury or destruction of the property 
of another; violence; or unlawful methods of terrorism as a means of 
accomplishing industrial or political reform. 
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tion of the acts proscribed by the legislature. 

he intention of the legislature in enacting these sections 
was not to interfere with the teaching or advocacy of ac- 
complishing industrial or political reform but rather to 
insure that such reform could not be accomplished through 
the advocacy or teaching the duty of the necessity or pro- 
priety of crime, sabotage, violence, or unlawful inethods 
of terrorism. 

Certainly a state legislature has the right to enact legis- 
lation which will prevent the use of violence, commission 
of erime, sabotage, and unlawful methods of terrorism in 
bringing about either political or industrial reform. Mr. 
Chief Justice Vinson, speaking for the majority of the 
Court, in referring to the Smith Act, 18 U.S.C., Section 10, 
stated: 

“Lhe obvious purpose of the statute is to protect 
existing Governnient, not from change by peaceable, 
lawful and constitutional means, but from change by 
violence, revolution and terrorism. That it is within 
the power of the Congress to protect the Government 
of the United States from armed rebellion ts a proposi- 
tion which requires ittle discussion ...No one could 
conceive that it is not within the power of Congress to 
prohibit acts mtended to overthrow the government 
by force and violence. The question with which we are 
concerned here is not whether Congress has such 
power, but whether the means which it has employed 
conflict with the First and Fifth Amendments to the 
Constitution,’’ Dennis v. United States, 341 U.S. 494, 
901 (1951). 

In Dennis the sub-seections under consideration were not 
vreatly different in their applheation from these of Scetion 
2923.13 Ohio Revised Code. In Dennis, the proscribed aets 
dealt with the overthrow or destruction of any government 
in the United States by force or violence or with the intent 
to cause such overthrow, to advocate or teach the’ duty, 
necessity, desirability or propriety of force or violence. 


6 


Subsection 3, paragraph 10 of the Smith Act is almost 
identical with part (4) of the Ohio Act except that the 
Ohio Act bars the unlawful acts in accomplishing political 
or industrial reform rather than the overthrow or destruc- 
tion of government, 

Appellant contends that Section 2923.18 Ohio Revised 
Code, violates the First and Fourteenth Amendments to the 
Constitution of the United States. He bases this argument 
on the fact that the liberal wording of the Ohio Crimmal 
Syndicalism Act fails to draw the necessary constitutional 
distinction between “advocacy of abstract doctrine and 
advocacy directed at promoting unlawful action.” 

In the Ohio statute there is no wording by which the 
advocaey or teaching of an abstract doctrine could be im- 
plied. The statute, as applied to the indictment herein, only 
can be construed in one way, namely that of advocating 
(or teaching) the duty, the necessity, the propriety of crime, 
sabotage, violence, or unlawful methods of terrorism as 
a means of accomplishing industrial or political reform. 
The very language used here negates the interpretation 
which appellant would have placed upon the statute, This 
wording is directed at taking action, not discussion, as 
appellant would have us believe. 

And even as charged by the trial court no such construc- 
tion could be implied. The charge of the court must be taken 
in its entirety, not by definitions taken out of context, in 
explaining the meaning of the terminology contained in 
the elements of the first count of the indictment. 


“Ty advocate means to speak in favor of; defend by 
argument; to support, vindicate, or recommend 
publicly. 

“Unlawful method of terrorism is the use of terror 
and violence to intimidate, to subjugate, eic., when 
the methods used to accomplish such intimidation or 
subjugation are against the law. 
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“Political reform as used in Ohio law refers to remod- 
cling or changing the policy or the administration of 
rovernment. 

“Violence is the unjust or unwarranted exercise of 
force, usually with the accompaniment of vehemence, 
outrage or fury. 

“Crime is a violation of, or a neglect to perform, a 
legal duty of such importance to the protection of so- 
clety that the state takes notice thercof and imposes a 
penalty or punishment. for such violation or neglect. 
In Ohio, no act is a crime unless specifically defined 
by the legislature and a penalty provided for the viola- 
tion thereof.’? (A 77-78). 

Thus, the meaning of advocacy, as defined by the court, 
is that to advocate means to speak in favor of or to defend 
by argument or to support, vindicate or recommend publicly 
the use of terror and violence to intimidate, subjugate, etc., 
when the methods to accomplish such intimidation or sub- 
Jugation are against the law. There is nothing in this defini- 
tion that proscribes the pursuit of peaceful studies and 
discussions or teaching in the realm of ideas. The Ohio 
legislature has a legitimate interest in the prohibition of 
sibotage, violence, or unlawful methods of terrorism and its 
meaning is clear. It had no intention of eliminating the mere 
aostract teaching of the moral propriety or even the moral 
necessity for a resort to force or violence but only teaching 
the duty to resort thereto. The part of the statute prohibit 
ing the assembly certainly is no broader in coverage than 
section 2, (3) of the Smith Act which in Dennis v. United 
States, supra, was found constitutionally sound. 

Appellee has no argument with the findings of this count 
nn Yates v. Untted States, 354 U.S. 298, (1957), cited by 
appellant. These petitioners requested an instruction con- 
serning the advocacy of abstract doctrine. This Court reaf- 
irmed and clarified the decision in Dennis. In that decision 
she Court likened the Smith Act to Gitlow v. New FY ork, 
208 U.S. 652, (1925), and the New York Criminal Anarchy 
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Act upon which the Smith Act was patterned. In Yates, 
the Court, quoting from Gitlow, said at page 318: 


‘The statute does not penalize the utterance or pub- 
Heation of abstract ‘doctrine’ or academic cliscussion 
having no quality of incitement to any concrete action. 
_.. It is not the abstract ‘doctrine’ of overthrowing 
organized government by unlawful means which 1s cle- 
nounced by the statute, but the advocacy of action for 
the accomplishment of that purpose... . This [Mani- 
festo]...is [in] the language of direct incitement. . .. 
That the jury were warranted in finding that the Man1- 
festo advocated not merely the abstract doctrine of by 
force, violence and unlawful means, but action to that 
end, is clear... . That utterances inciting to the over- 
throw of organized government by unlawful means, 
present a sufficient danger of substantive evil to bring 
their punishment within the range of legislative disere- 
tion, 1s clear.’’ Id. 268 US at 664-669. Yates ], L. Ed. 
2d, p. 1373. 


The Court then concluded in Yates that the Smith Act was 
aimed at the advocacy and teaching of conerete action fo. 
the forcible overthrow of government, and not of principles 
divorced from action. The Smith Act was found to be con 
stitutional;: the case was reversed and remanded becaus- 
of an error in a refusal to charge and lack of evidence. 

The constitutionality of the Smith Act again was uphel« 
in Scales v. United States, 367 U.S. 208, 228 (1961), par 
ticularly as it applied to the First Amendment. Then in ¢ 
companion case, Noto v. United States, 367 U.S. 290 (1961) 
cited by appellant, the Court reversed on the eround tha 
the evidence adduced at the trial was insufficient to snstait 
the conviction. And in Bond v. Floyd, 385 U.S. 116 (1966) 
the unanimous decision of this Court was based upon the 
fact that Bond’s statements failed to demonstrate any 1 
citement to violations of law. 

Nor ean that portion of the statute, part 4, dealing w ” 
assembly be attacked on the grounds of vagueness. 


G 


As said by this Court in United States v. Cruickshank, 
92 U.S. 542, 522 (1875), cited by appellant: ‘‘The very 
ilea of a government republican in form, implies a right 
on the part of its citizens to meet peaceably for consultation 
um respect to public affairs and to petition for a redress of 
qnrievances.’’ (Emphasis added). 

The portion of the section applicable reads: 


‘‘[no person shall] organize or help to organize or 
become a member of, or voluntarily assemble with any 
society, group, or assemblage of persons formed to 
teach or advocate the doctrines of criminal syndicalism 
[the doctrine which advocates crime; sabotage; which 
1s defined as the malicious injury or destruction of 
property of another; violence; or unlawful methods of 
terrorism as a means of accomplishing .. . political 
reform.]’’ (Kimphasis added). 


This deseription hardly can be described as one proseribing 
the right of any of the citizens of Ohio from meeting peace- 
ably for any purpose. 

Appellee believes that, except for the rearrangement of 
words, this section is identical with that of Section 2 (3) 
of the Smith Act with one significant difference. The Ohio 
statute provides that a violator must “voluntarily assemble 
with” whereas the Smith Act does not. Of course, the ulti- 
nate object of the assembly proseribed by the Smith Act 
1s the overthrow or destruction of any government in the 
United States by foree whereas that of the state statute 
is the accomphshinent of political or industrial reform. 

This section of the Snuth Act has been found to be consti- 
tutional in Dennis v. United States, supra; Yates v. United 
States, supra; and Scales v. United States, supra. To be 
sure many convictions under the Smith Act have been 
reversed for the reason that an instruction to the Jury was 
not sufficient as in Yates, or for the lack of an allegation 
and proof of specific interest as in Noto. And it may be 
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argued by appellant that the indictment here was not ade- 
quate to allege an intent but the indictment did allege that 
he “did unlawfully voluntarily assemble with a group or 
assemblage of persons found to advocate the doctrines of 
eriminal syndicalism”’ (A. 2) which certamly indicates an 
intent upon his part, and the fact that he was the leader of 
the group assembled (A. 25-26) is indicative that he was 
not present as an innocent bystander. 

The motion to quash the indictment was general in Torn 
and attacked the indictment on the basis that the statute 
upon which it was based was unconstitutional and further 
that the statute had becn superseded by the Smith Act 
(A. 3). No clarification of the counts of the indictment nor 
request for a bill of particulars appear to have been made 
and denied. Nor was such a denial made the subject of a 
motion for a new trial (A. 5-6) as it should have been, if 
applicable. 

Appellee, after considerable research finds only one other 
statute similar to the Ohio Criminal Syndicalism Statute 
here under attack. That is California’s Criminal Syndical- 
ism Act; Sections 11400 and 11401 California Penal Code. 
It is noted that subsections 1 and 4 of the California Act 
are practically identical to the subsections of the Ohio 
statute under attack. As in the Ohio statute, the California 
law prohibits certain acts as a means of accomplishing 
industrial or political change. The California Act was up 
held in this Court, as not being repugnant to the First and 
Fourteenth Amendments to the Constitution in Whitney v 
California, 274 U.S. 357 (1927). This Court held that the 
act was not unduly vague and uncertain as to its applica 
tion. At page 3868, the court stated: 


“Tt is clear that the Syndicalism Act is not repugnan' 
to the due process clause by reason of vagueness an 
uncertainty of definition ... The act, plainly, meet: 
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the essential requirement of due process that a penal 
statute be ‘sufierently explicit to inform those who are 
subject to it what conduet on their part will render 
them lable to its penalties,’ and be couched in terms 
that are not ‘so vague that men of common intelligence 
must necessarily guess at its meaning and differ as to 
its application. Similar expressions are common in the 
criminal statutes of other states. This statute presents 
no greater uncertainty or difficulty, in application to 
necessarily varying facts, than has been repeatedly 
sanctioned by this court. Nash v. United States, 229 
U.S. 878, 377, OT L. ed. 1232, 1235, 33 Sup. Ct. Rep. 
(80; Miller v. Strahl, 239 U.S. 426, 4384, 60 L. ed. 364, 
308, 36 Sup. Ct. Rep. 147. Soe, as applied here, the Syn- 
dicalism Act required of the defendant no ‘prophetic’ 
understanding of its meaning.” 


Then at page 371, it found: 


“Nor is the Syndiealism Act as applied in this case 
repugnant to the due process clause as a restraint of 
the rights of free speech, assembly, and association. 

“That the freedom of speech which is secured by the 
Constitutton does not confer an absolute right to speak, 
without responsibility, whatever one may choose, or an 
unrestricted and unbridled leense giving immunity for 
every possible use of language and preventing the 
punishment of those who abuse this freedoin: and that 
a state in the exercise of its police power may punish 
those who abuse this freedom by utterances inimical to 
the public welfare, tending to incite to crime, disturb 
the public peace, or cndanger the foundations of organ- 
ized government and threaten its overthrow by unlaw- 
ful means, 1s not epen to question. Gitlow v. New York, 
368 U.s. 652, 666-668, 69 Ta. ed. 1158, 1145, 1146, 45 Sup. 
Ct. Rep. 625, and cases cited. 

‘By enacting the provisions of the Syndicalism Act 
the state has declared through its legislative body, that 
to knowingly be or become a member of or assist in 
organizing an association to advocate, teach or aid and 
abet the commisston of erunes or unlawful acts of foree, 
violence or terrorism as a means of accomplishing in- 
dustrial or political changes, involves such danger to 
the public peace and the security of the state, that these 


Mr. 
ma 
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acts should be penalized in the exercise of its police 
power. That determination must be given great weight. 
Every presumption is to be indulged in favor of the 
validity of the statute (Mugler v. Kansas, 123 U.S. 
623, 661, 31 L. ed. 205, 210, 8 Sup. Ct. Rep. 273), and 
it may not be declared unconstitutional unless it is an 
arbitrary or unreasonable attempt to exercise the an- 
thority vested in the state in the public interest (Great 
Northern R. Co. v. Clara City, 246 U.S. 434, 439, 62 L. 
ed. 817, 819, 58 Sup. Ct. Rep. 346). 

“The essence of the offense denounced by the act. is 
the combining with others in an association for the ac- 
complishment of the desired ends through the advocacy 
and use of criminal and unlawful methods. It partakes 
of the nature of a criminal conspiracy. See People v. 
Steelik, 187 Cal. 376, 203 Pac. 78. That such united and 
joint action involves even greater danger to the public 
peace and security than the isolated utterances and 
acts of individuals, is clear. We cannot hold that, as 
here applied, the act is an unreasonable or arbitrary 
exercise of the police power of the state, unwarrantably 
infringing any right of free speech, assembly or asso- 
ciation, or that those persons are protected from pun- 
ishment by the due process clause who abuse such 
rights by joining and furthering an organization thus 
menacing the peace and welfare of the state. 


“Wo find no repugnancy in the Syndicalism Act as 
applied in this case to cither the due process or equal 
protection clause of the 14th Amendment, on any of 
the grounds upon which its validity has been here 
challenged.” 


Justice Brandeis with whom Mr. Justice Holmes Joined 


concerning opinion stated at page 373: 


“But. although the rights of free speech and assem- 
bly are fundamental, they are nof in their nature abso- 
lute. Their exercise is subject to restriction, if the par- 
Heular restriction proposed is required in order to pro- 
tect the state from destruction or from serious injury, 
political, economic or moral. That the necessity which 
is essential to a valid restriction does not exist unless 
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speech would produce, or is intended to produce, a 
clear and imminent danger of some substantive evil 
which the state constitutionally may seek to prevent 
has been settled.” 


Lhen at page 878, he contimued: 


“But it [legislative declaration} does not preclude 
inquiry imto the question whether, at the time and 
under the cireumstaneces, the conditions existed which 
are essential to validity under the Federal Constitution. 
As a statute, even if not void on its face, may he chal- 
lenged beeause invalid as apphed (Dahnke-Walker 
Mill Co. v. Bondurant, 257 U.S. 282, 66 L. ed. 239, 42 
sup. Ct. Rep. 106), the result of such an inquiry may 
depend upon the speeifie facts of the particular case. 
Whenever the fundamental rights of free speech and 
assembly are alleged to have been invaded, it must 
remain open to a cefendant to present the issue 
whether there actually did exist at the time a clear 
danger; whether the danger, 1f any, was 1mminent; and 
whether the evil apprchended was one so substantial 
as to Justify the stringent restriction interposed by the 
Jegislature. The legislative declaration, like the fact 
that the statute was passed and was sustained by the 
highest court of the state, creates merely a rebuttable 
presumption that these conditions have been satisfied. 

“Whether, in 1919, when Miss Whitney did the 
things complamed of, there was in California such 
clear and present danger of serious evil, might have 
heen mace the important issue in the case. She might 
have required that the issue be determined either by 
the court or the jury. She claimed below that the stat- 
ute as applted to her violated the Federal Constitution: 
but she did not clainn that it was votd because there 
was no clear and present danger of serious evil, nor did 
she request that the existence of these conditions of 
a valid measure thus restricting the rights of free 
speech and assembly be passed upon by the court or 
a jury. On the other hand, there was evidence on which 
the court or jury might have found that such danger 
existed. I am unable to assent to the suggestion in the 
opinion of the court that assembling with a political 
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party, formed to advocate the desirability of a pro- 
letarian revolution by mass action at some date neces- 
sarily far in the future, is not a right within the pro- 
tection of the 14th Amendment. In the present case, 
however, there was other testimony which tended to 
establish the existence of a conspiracy, on the part of 
members of the International Workers of the World, 
to commit present serious erimes; and hkewtse to show 
that such a conspiracy would be furthered by the ac- 
tivity of the society of which Miss Whitney was a 
member. Under these cirenmstances the judgment of 
the state court eannot be disturbed.” 71 L. ed. U.S. 
272-274. 

As in Whitney apparently no contention was made in the 
trial court that the statute was void for the reason that 
there was no clear and present danger of serious evil, nor 
apparently did appellant contend at the trial that the 
existence of these conditions were necessary of proof 
thereby requiring the question of restricting the rights of 
free specch and assembly to be passed upon by the court 
or jury. As in Whitney there was evidence upon which 
the court or jury might have found that such danger 
existed. 

This Court never has overruled by subsequent decision 
its decisions in Dennis or Whitney and none of the cases 
cited by appellant indicate that they have been overruled 
by implication. 

The amicus has no argument with the decisions of this 
Court in the loyalty oath cases wherein the oaths required 
were so yague as to proscribe ‘‘guiltiless knowing be- 
havior?’ such as in Cramp v. Board, 368 U.S. 278 (1961), 
wherein the proscribed words were ‘‘that I have not and 
will not lend mv aid, support, advice, counsel or infiuence 
to the Communist Party.’’ There is no guilty knowing be- 
havior described or proscribed here. Bagget v. Buttitt, 307 
U.S. 360 (1964) is an example of an oath that did not 
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provide an ascertainable standard of conduct or one re- 
quiring more than a State may command. Elfbrand v. 
ftussell, 384 U.S. 11 (1966) held that the statute was void 
in that it did not require a showing that an employee wus 
an active member with the specific intent of assisting in 
achieving the unlawful ends of the proscribed organiza- 
tion. Whitehill v. Elkins, 389 U.S. 54 (1967) is another 
example of an oath assuring that one was not a member 
of a subversive organization when in fact he might not 
know the purposes of all] of the organizations to which 
he belonged. In Keyzshan v. Board of Regents, 385 US. 
089 (1967), statutes that required or authorized the re- 
moval of faculty members for seditions utterances were 
unconstitutionally vague because a teacher could not know 
the extent to which the utterance must transcend mere 
statement about abstract cloctrines of governmental over- 
throw in the abstract, made membership in the Communist 
Party prima. facie evidence of disqualification and did not 
pernut proof of non-active membership or absence of in- 
terest to further unlawful aims. At. page 607, this Court 
stated : 

‘‘Hifbrand and Aptheker [also cited by appellant] 
state the governing standard: legislation which sanc- 
tions membership unaccompanied by specific intent to 
further the unlawful goals of the organization or 


which 1s not active membership violates constitutional 
limitations. ’’ 


If is significant that although the section of the laws 
mvalidated in Keyishan were held invalid ‘‘insofar as they 
proseribe mere knowing membership without any show- 
ing of specific intent to further the unlawful aims of the 
Communist Party’? the New York Penal Laws, Section 
160 and 161, although referred to in the deeision, were 
left intact. 
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II. 

Section 2923.13 Ohio Revised Code Prohibitmg Crimimal 
Syndicalism Has Not Been Preempted By Federal Legis- 
lation. 

It is exceedingly difficult to understand appellant’s con- 
tention that federal law has preempted Section 2923.13 
Ohio Revised Code prohibiting criminal syndicalism. 

In support of his contention appellant cites the case of 
Pennsylvania v. Nelson, 350 U.S. 497 (1956). A careful 
review of that case indicates that the basis for its holding 
is that in enacting the Smith Act, the Congress preempted 
the right to prosecute Sedition against the United States. 
Mr. Chief Justice Warren delivered the opimion of the 
Court and enunciated tests of supersession. 

‘‘ First, [the] scheme of federal regulation [is] so 
pervasive as to make reasonable the inference that 
Congress left no room for the States to supplement 
it.? °?? Page 502. 

‘Second, the federal statutes ‘touch a field in which 
the federal interest is so dominant that the federal! 


system [must] be assumed to preclude enforcement of 
state laws on the same subject.’ ’’ Page o04. 


“Third, enforcement of state secition acts presents 
a serious danger of conflict with the administration 
of the federal program.’’ Page 90D. 

Under the first rule the Court found the Pennsylvania 
Sedition Act, which specifically proscribed the crime of 
sedition against the government of ‘‘this state or of the 
United States,’’ to be invalid in that Congress had intended 
to occupy the field of sedition. 

Under the second rule the Court implied that Congress 
has determined that sedition agaist the United States is 
not 2 local offense. It is an offense against the nation. 

Under the third rule the Court observed that the Fed- 
eral Government had urged the states not to intervene 
with sedition against the United States. 
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But Chief Justice also stated at page 500: 


‘It should be said at the outset that the decision 
in this case does not affect the right of States to en- 
force their sedition laws at times when the Federal 
Government has not occupied the field and is not. pro- 
tecting the entire country from seditious conduct. The 
distinction between the two situations was clearly 
recognized by the court below. Nor does it limit the 
Jurisdiction of the States where the Constitution and 
Congress have specifically given them concurrent jur- 
isdiction as was done under the Eighteenth Amend- 
ment and the Volstead Act. United States v. Lanza, 
“60 US 377, 67 L ed 314, 48 S Ct 141. Neither does 
it limit the right of the State to protect itself at any 
time against sabotage or attemped violence of all 
kinds. ’”’ 

An examinaion of the Ohio statute shows clearly that 
it does not offend any of the enunciated rules. 

There is no reference to sedition, expressed or implied, 
in the Ohio Criminal Syndicalism Act which proscribes 
the doctrine which advocates crime; sabotage, which is de- 
fined as the malicious injury or destruction or property ot 
another; violence, or unlawful methods of terrorism as a 
means of accomplishing industrial or political reform. 
There is nothing in this proscription which faintly sug- 
gests any application ugainst interference with the fed- 
eral government as specifically was done in the Pennsyl- 
vania law. All of the federal acts upon which the decision 
in Pennsylvania v. Nelson, supra, was based were aimed 
at the overthrow of government in the United States. The 
Ohio law does not presume to intrude into this area other 
than that political reform, by implication might be con- 
strued to amount to a complete overthrow of government. 
No such construction can be placed upon such verbiage 
which more appropriately envisage riots in connection 
with political rallies, interference with elections, illegal] 
strike procedures and the like. It hardly can be argued 
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that the Congress has preempted the right to prosecute 
such practices, nor is it conceivable that the Congress ever 
would interfere with the States in their effort to maimtam 
law and order within their respective boundaries. And 
this Court has so held. In Uphaus v. Wyman, 360 US. 72, 
(1959) at page 76, the Court, in referring to its decision 
in Pennsylvania v. Nelson, supra, stated: 


‘© Tn Nelson itself we said that the ‘precise hold- 
ing of the court... is that the Smith Act ... which 
prohibits the knowing advocacy of the overthrow of 
the Government of the United States by foree and 
violence, supersedes the enforceability of the Pennsyl- 
vania Sedition Act which proseribed the same con- 
duct.’ (Italies suppled). 350 U.S. at 499. The basis of 
Nelson thus rejects the notion that it stripped the 
States of the right to protect themselves. All the 
opinion proscribed was a race between federal and 
state prosecutors to the courthouse door. ‘Lhe opinion 
made it clear that a State could proceed with prosecu- 
tions for sedition against the State itself; ... Nor 
did our opinion in Nelson hold that the Smith Act had 
proscribed state activity im protection of itself either 
from actual or threatened ‘sabotage or attempted vio- 
lence of all kinds.’ ’’... 


In footnote 8 of the opimion it is pointed out: 

‘+ that the State had full power to deal with in- 
ternal civil disturbances. Thus registration statutes, 
quo warranto proceedings as to subversive corpora- 
tions, the subversive instigation of riots and a host of 
other subjects directly affecting the state security 
furnish grist for the State’s legislative mull.”’ 

This is exactly what the Ohio Criminal Syndicalism Act 
was designed to do. 

Nor can appellant contend that because the Ohio statute 
did not specifically limit its proscription to state activities 
it perforce included violations against the federal govern- 
ment. Section 1 of the New Hampshire Act, attacked in 
Uphaus, defines a subversive person: © ‘Subversive person’ 
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means any person whe commits, attempts to commit, or 
‘aids in the commission, or advocates, abets, advises or 
teaches, by any means any person to commit, attempt to 
commit, or aid in the commission of any act intended to 
_ overthrow, destroy or alter, or to assist in the overthrow, 
alteration of, the constitutional form of the government ot 
. the United States, or of the state of New Hampshire, or any 
political subdivision of either of these, by foree or vio- 
lence; ...’’’ Footnote 6. Uphaus v. Wyman, supra. 

This negates completely appellant’s argument that be- 
cause Olio specifically did not except offenses against the 
- federal government, it was void, The New Hampshire Act 

which did include specifically such offenses, was not found 
to have been preempted in Uphaus. 


CONCLUSION 


Section 2923.13 Ohio Revised Code does not on its face 
or as authoritatively construed impose criminal sanctions 
in the exercise of the rights of free speech or peaceable 
assembly, is not vague or overbroad, nor has it been pre- 
-empted by federal legislation. The amtcus submits there- 
fore that it is not unconstitutional. 


Respectfully submitted, 


PauL W. Brown, 

Attorney General, 

Lro J. Conway, 

Assistant Attorney General. 


